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OHIO SUPREME COURT REACHES FAVORABLE DECISION FOR EMPLOYERS IN CASES CONCERNING CONSTITUTIONALITY OF OHIO’S EMPLOYER INTENTIONAL TORT STATUTE
By Abigail K. White

On March 23, 2010, The Ohio Supreme Court announced a long-awaited decision regarding the constitutionality of Ohio’s employer intentional tort statute (R.C. 2745.01).  In two decisions authored by Justice Cupp, the Court upheld the constitutionality of the statute, which provides that an employee asserting an intentional tort claim against his employer must prove that the employer acted (or failed to act) “with a deliberate intent to cause injury.”  The effect of this new legislation means that an employee pursuing an intentional tort claim against his employer will face a more difficult burden of proof, making it less likely that an employee’s lawsuit will survive the summary judgment stage of legal proceedings.   
THE HISTORY:
Section 35, Article II of the Ohio Constitution established a workers’ compensation system which allows injured workers to recover their lost wages and medical expenses regardless of who is at fault, without filing a civil lawsuit.  In exchange, participation in the workers’ compensation system is an injured worker’s exclusive remedy for work-related injuries.  On its face, the “exclusive remedy” provision of Section 35 appeared to grant immunity to employers from any common-law actions brought by employees.
However, in 1982, the Ohio Supreme Court decided Blankenship v. Cincinnati Milacron Chems., Inc. (1982), 69 Ohio St.2d 608, which held that Section 35 did not prevent an employee from pursuing a common-law intentional tort claim against his employer.  Cases decided by Ohio courts from the 1980’s forward have allowed injured workers to sue their employers for common-law intentional torts.  In Fyffe v. Jeno’s, Inc. (1991), 59 Ohio St.3d 115, the Ohio Supreme Court held that an employee may establish “intent” for purposes of an employer intentional tort, where the employer had knowledge of a workplace condition that was “substantially certain” to cause injury to an employee if exposed, and despite that knowledge, the employer required the worker to be exposed to the dangerous condition—resulting in injury.    
In keeping with the “exclusive remedy” provision of Section 35, the General Assembly passed a number of statutes in an attempt to limit the ability of employees to assert intentional tort claims against their employers.  Each prior employer intentional tort statute was stricken down as being unconstitutional.  As a result, prior to the enactment of R.C. 2745.01 in 2005, Ohio courts applied the “substantial certainty” standard established in Fyffe. On April 7, 2005, the legislature enacted the current version of R.C. 2745.01.   
Revised Code 2745.01 provides that in an action brought against an employer by an employee or his survivors for damages resulting from an intentional tort, the employer shall not be liable unless it is proved that the employer committed the act with the intent to injure or with the belief that injury was “substantially certain” to occur.  “Substantially certain” means that an employer acts with the deliberate intent to cause an employee to suffer an injury, disease, condition, or death.  Once again, injured workers seeking to maintain intentional tort claims against their employers challenged the constitutionality of the statute.  On March 23, 2010, the Ohio Supreme Court announced two decisions that upheld the constitutionality of R.C. 2745.01—Kaminski v. Metal & Wire Prods. Co., Slip Opinion No. 2010-Ohio-1027 and Stetter v. R.J. Corman Derailment Servs., L.L.C., Slip Opinion No. 2010-Ohio-1029. 
Kaminski v. Metal & Wire Prods. Co., Slip Opinion No. 2010-Ohio-1027 

In  Kaminski ,the Supreme Court examined the language of R.C. 2745.01 in light of two specific provisions of the Constitution—Section 34, Article II and Section 35, Article II. Section 34 grants the General Assembly the power to pass laws furthering the comfort, health, safety and welfare of all employees.  Section 35 grants the General Assembly the power to pass laws establishing a workers’ compensation state fund, and provides that employers who pay into the state fund shall not be liable for damages at common-law or by statute for an employee’s injuries. The Court concluded that R.C. 2745.01 did not violate either provision. The Court reasoned that both sections grant authority to the General Assembly to enact legislation—they are not to be construed as a limit on this power.  In addition, the Court reasoned that Section 35 did not prohibit the enactment of R.C. 2745.01 because the statute only affects an injured worker’s right to recover under intentional tort—it does not affect the injured worker’s right to receive workers’ compensation benefits.  

Next, the Court considered the language of R.C. 2745.01 in light of case law that had found prior employer intentional tort statutes unconstitutional.  The Court limited those decisions to the statutes they addressed and upheld the constitutionality of R.C. 2745.01.  

After deciding that R.C. 2745.01 is constitutional, the Court applied the statutory standard (rather than the Fyffe standard) in considering the employer’s motion for summary judgment, and found the employer was entitled to judgment as a matter of law.  

Stetter v. R.J. Corman Derailment Servs., L.L.C., Slip Opinion No. 2010-Ohio-1029

In Stetter, the Court analyzed whether R.C. 2745.01 violates any other provisions of the Constitution, (aside from Section 34, Article II and Section 35, Article II), and concluded that it does not.  Specifically, the Court found that R.C. 2745.01 does not violate the right to trial by jury, the right to a remedy, the right to an open court, the right to due process of law, the right to equal protection of the law, or the separation of powers.  
The Court rejected the employee’s argument that R.C. 2745.01 recognizes the existing common-law action for employer intentional tort and creates a new statutory cause of action for deliberately intended employer intentional torts.  Rather, the Court held that the purpose of the statute is to “significantly curtail an employee’s access to common-law damages for . . . a ‘substantially certain’ employer intentional tort.”  The Court found that R.C. 2745.01 modified the common-law definition of an employer intentional tort.  Now, although common-law intentional tort actions are not abolished, they are significantly limited by the standard of intent set forth in R.C. 2745.01.  
WHAT THIS MEANS TO OHIO EMPLOYERS:
By affirming the constitutionality of R.C. 2745.01, an employee pursuing an intentional tort claim against his employer will face a more difficult burden of proof than he would if proceeding under the standard set forth in Fyffe.  The statute’s requirement that an employee must prove “deliberate intent” to cause an injury makes it less likely that an employee’s lawsuit will survive the summary judgment stage of legal proceedings.  The employer’s common-law liability “cannot be stretched to include accidental injuries caused by the gross, wanton, willful, deliberate, intentional, reckless, culpable, or malicious negligence, breach of statute, or other misconduct of the employer short of a conscious and deliberate intent directed to the purpose of inflicting an injury.”   It stands to reason that because employees will be required to meet a heightened burden of proof, there is now a greater likelihood that an employer’s summary judgment motion will be granted.  
Although R.C. 2745.01 makes it considerably more difficult for an employee to successfully sue his employer for intentional tort, it does not eliminate the common-law tort cause of action.  Rather, R.C. 2745.01 modifies the common-law definition of an employer intentional tort.  Now, instead of applying standard of intent set forth in Fyffe, courts will apply the standard set forth in R.C. 2745.01.  
The statute sets forth several circumstances that will raise the presumption that the employer acted with “deliberate intent”.  For example, if an employer deliberately removes an equipment safety guard or deliberately misrepresents a toxic or hazardous substance, and an employee is injured as a result, this will raise a presumption that the act was performed with the intent to injure.  The employer will then be required to offer evidence to rebut that presumption.  
It should also be noted that the current R.C. 2745.01 is not retroactive, and has no effect on employees whose causes of action arose before the statute’s effective date, April 7, 2005.  Even so, the Supreme Court’s decisions in Kaminski and Stetter will make it much more difficult for employees to successfully pursue employer intentional tort claims.
For any questions regarding the employer intentional tort statute, please contact the law offices of Dunlevey, Mahan & Furry:
110 N. Main St., Ste. 1000

Dayton, Ohio 45402

Phone: (937) 223-6003
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