CONSTRUCTION SITE SAFETY ISSUES
by Gary W. Auman, Esq.

Construction site safety begins with the design of the object of the construction and ends when the owner turns the key to the newly constructed facility and all construction contractors and their employees have vacated the site.  It is important that the architect or design engineer takes into consideration accessibility to safety measures during construction as well as minimizing the necessity for unsafe behavior by contractors and their employees.  Safety must remain in the forefront of every employer’s consciousness while erecting a structure or completing construction as long as it has any employees on the site that can be affected by its performance.  In fact, this extends to safety consciousness as long as there are any employees on the work site that can be affected by any employer’s performance.

Employees working on construction sites are confronted with a multitude of potential hazards.  An employee to be safe on a construction site must be able to recognize and identify potential hazards and know how to react to them.  This is the practical side of safety.


On the legal side of safety, the employers in the construction industry must comply with Occupational Safety and Health Standards found in Title 29 Code of Federal Regulations § 1926.01 et seq.  In addition, construction contractors in the state of Ohio must also comply with Ohio’s Specific Safety Requirements which are found at Ohio Administrative Code § 4123:1-3.

Whether or not you are providing practical compliance in safety or making a real effort to comply with all specific safety requirements and OSHA standards, no safety program will be effective unless it is enforced.  Not only must you as the employer communicate safety to your employees, you must also have a program in place to evaluate the level of compliance at the job site and seek to have your employees comply at the one hundred percent level.

Obviously, no article or presentation can cover all of the safety standards which exist and which affect employees on a construction site.  The intention of this document is to address some of the areas in which safety compliance affects a very large percentage of employees on the work site.


The first area which needs to be addressed and which is probably the most obvious area of compliance on a construction site is personal protective equipment.  Each employer working on a construction site must perform a hazard assessment of that site and determine as part of that assessment, what personal protective equipment needs to be provided to employees in order to provide protection from those hazards identified.  It is my personal belief that safety costs should be assessed at the time the bid is prepared for the job.  I also feel that the safety professional with the company should review the requests for proposal, determine its scope of work, review whatever drawings may be provided to the contractor, and determine as much as possible the potential safety hazards to which a company’s employees will be exposed in this particular construction project.  The cost of protecting employees from identified hazards should become a factor in the bid on the job.  As the job progresses, the company safety professional should be present on the job site, if not full time, then for substantial portions of each work day.  


The employer needs to be aware of the fact that as a result of the new OSHA personal protective equipment standard, which became a final rule on November 15, 2007, the employer must provide all personal protective equipment for employees working on any job site.  The only exceptions to this rule are prescriptive safety eyewear and safety shoes.  The employer must also replace any personal protective equipment which either wears out or is destroyed under normal use.  The employer does not have to replace personal protective equipment which is either lost by the employee or intentionally destroyed by the employee under the new standard.

Types and Causes of Accidents

Perhaps the most frequently caused accident on a construction site involves falls from heights.  Such falls take various forms.  They may occur from employees working from ladders when the ladder has not been properly tied off or has been set on unstable material.  Employees also incur falls when working around skylights that are not covered as well as when they misjudge the distance to an edge where they are exposed to a fall hazard.  Another area where fall hazards exist involves improperly covered holes.  These are situations where the employer knows of a potential fall hazard but does not properly tie down the cover or uses a cover which will not withstand the weight of the employees working in the area.  Finally, fall hazards occur frequently when employees are not paying attention to their work environment and have not been trained on hazard recognition.  Falls also occur from improperly set scaffolding or from employees attempting to climb up to the working level on scaffolding without using.

A second area in which accidents are frequently seen on construction sites involves the use of failure of employees to use personal protective equipment.  Personal protective equipment which should be used on a construction site includes hard hats, safety glasses, and gloves, and in some instances, steel toed shoes or shoes which have soles which prevent punctures when an employee may step on a nail or a sharp edge.  In my experience, most reputable construction companies provide their employees with all of the necessary personal protective equipment they need to accomplish their tasks safely.  Accidents occur because employees fail to wear or wear properly the personal protective equipment which has been assigned to them.  For some reason, in my experience, the piece of personal protective equipment which employees tend to overlook or fail to wear more than any other is the hard hat.  Also, employees are frequently guilty of improperly wearing their hard hat, thus limiting its effectiveness for providing protection. 

Other personal protective equipment which should be worn on the work site includes chaps, personal fall arrest equipment, and personal respiratory equipment.  Accidents which arise out of the failure of employees to use this type of equipment as well as the failure of employees to wear proper shoes or use gloves, typically arises from the failure of the employer to conduct a hazard assessment of the work site.  If the employer is not aware of the potential hazards to employees on the work site, it is very difficult, if not impossible, to ensure that the necessary personal protective equipment is available for the employees.  

Another area of accidents on the work site which has resulted in several OSHA regional enforcement emphasis programs involves the use of cranes and other lifting equipment on the job site and the potential for contact with overhead power lines.  In this area, probably more than any other, employers seem to want to take shortcuts (chances) to get the job done.  This is not a good idea when working around overhead power lines.  This is not the only hazard that is involved with working around overhead power lines.  Employers may also fail to establish the necessary clearances for employees who are working on scaffolds, off of ladders, and on roofs.

Another frequent cause of accidents on construction sites are those involving excavation work.  Probably the most frequently experienced accident is cave-ins.  Cave-ins result when employers fail to provide proper protection while working in trenches more than five feet deep.  The employer either fails to properly shore the trench, slope the sides of the trench, and/or properly analyze the soil conditions.  Employers seem to have difficulty understanding that a cave-in involving an employee, even when the employee’s head is above the edge of the trench, can still result in serious injuries or even death.  Other issues concerning trench safety involve location of the spoil pile and underground electrical cables.

Also involved in excavation safety is the proper guarding of the sides of the trench.  Even though the trench may be properly shored and all necessary protection is being provided to employees working in the trench, employees working outside and around the trench also must be protected from falls into the trench.  In addition, it is important to know the soil conditions before permitting the use of heavy equipment close to the trench location.  Use of heavy equipment close to the sides of the trench can result in trench cave-ins and/or the heavy equipment sliding into the trench and causing death or serious injury to employees working therein.

Responsibility for Site Safety

Responsibility for safety on any construction site is an issue which generates a lot of controversy.  OSHA has a longstanding policy of defining responsibility in four categories.  These categories include the controlling employer, the creating employer, the exposing employer, and the correcting employer.  Of course, the controlling employer is the employer who has the ultimate responsibility and control over the entire job site.  OSHA has held this employer to be responsible for the safety of all employees of all contractors on the job site.  Frequently, OSHA will visit a job site, observe unsafe conditions involving one of the subcontractors and cite both the subcontractor and the general contractor.  The general contractor, in such a situation, is cited because it is deemed to be the controlling employer.

The creating employer is that employer whose employees create a safety hazard.  This could be an employer whose employees dig a trench more than five feet deep and fail to place guardrails around the sides of the trench.  It could be employees who are using a crane to move materials and are too close to a power line.  The possibilities are endless.  This employer will be cited by OSHA in a situation even where another contractor’s employees are exposed to the hazard it created while none of its own employees are similarly exposed.  In such a situation, it is conceivable that a citation would be issued against the contractor’s employees who are exposed to the hazard, the employer whose employees created the hazard, and the general contractor who is responsible for the overall site safety.

The exposing employer is the employer whose employees are actually exposed to the hazard, no matter who created it.  In this case, the employer is only responsible for its own employees.  However, the employer might be cited for multiple OSHA violations for one exposure.  For example, an exposing employer whose employees are working on unsafe scaffolding could be cited for failure to provide safe scaffolding for its employees, a number of scaffold standard violations, and also for failing to properly train its employees in hazard recognition.  OSHA’s theory is that if the employees are properly trained in hazard recognition, they will not use an unsafe scaffold.  

Finally, we have the correcting employer.  This is an employer who, by virtue of the contract, has the responsibility to correct unsafe conditions.  This type of an employer can be cited by OSHA even though another employer’s employees are exposed to the hazard because the correcting employer failed to take action to eliminate the hazard.


In a decision in April 2007 involving Summit Contractors, the Occupational Safety and Health Review Commission struck down the concept of controlling employer.  As the Review Commission pointed out in its decision, the concept of controlling employer is merely an OSHA policy and is not directly supported either by the Occupational Safety and Health Act of 1970 or by any of the particular OSHA standards.  The Review Commission went on to point out that in 29 C.F.R. 1910.12(a), the Code of Federal Regulations establishes that: “standards prescribed in Part 1926 of this chapter are adopted as Occupational Safety and Health Standards under Section 6 of the Act and shall apply, according to the provisions thereof, to every employment and place of employment of every employee engaged in construction work.  Each employer shall protect the employment and places of employment of each of his employees engaged in construction work by complying with the appropriate standards prescribed in this paragraph.”  (Emphasis Added.)  The Review Commission concluded that this enabling standard makes construction company employers responsible only for their own employees and not for the employees of others.  This could also seriously affect the application of the creating employer category under OSHA multi-employer work site policy.  Following this decision by the Review Commission, OSHA took an immediate appeal to the Fifth Circuit Court of Appeals.  OSHA has announced that, while this appeal is pending, it will continue to enforce multi-employer work site policy as it has in the past.
Strategies for Minimizing Unsafe Conditions

There are four basic techniques for eliminating unsafe conditions on any construction site.  These are training, enforcement, taking responsibility for safety and design.


Training is not merely providing employees a copy of the company safety manual and having them review it before beginning work for that company.  Initial training for new employees is sitting down with the employee and spending several hours or even a full day with that employee going over the company safety manual, safety videos, and acquainting the employee with the company’s safety rules and regulations and the practical aspects of safety.  Such training at a slightly reduced level should be repeated annually.


In addition to this new hire training, employees need to be trained weekly with tailgate or toolbox talks.  These are presentations provided by the construction company’s corporate office to each crew.  The foreman of each crew spends a period of time each week with employees going over these topics concerning construction site safety.  These topics range from cold and hot weather safety to fall protection, crane safety, to the use of personal protective equipment.


In addition to the preceding types of training, I strongly recommend that construction company employers also provide daily safety job briefings before the beginning of any work shift.  This necessitates the foreman or immediate supervisor to be familiar with that day’s planned work schedule.  The supervisor pulls his/her crew together and spends as little as five minutes with the crew in the morning acquainting them with his/her expectations for their work for the day and what safety hazards they may encounter while performing that work.  As with all other types of training, documentation confirming that the employee has received the training is critical from a compliance standpoint.


The contractor should never lose sight of the fact that it is not only responsible for training employees, but also for affective training.


Finally, under the topic of training is training in hazard recognition.  It is no longer sufficient to merely go over set OSHA standards with employees and tell them what OSHA requires for safety compliance.  The employer must sit down with its employees and spend time educating the employees on how to be aware of their overall environment.  The employees need to know how to identify potentially hazardous situations, how to take corrective measures, and/or how to avoid those hazards.

Enforcement of any safety program is essential to the success of that program.  I normally recommend a four-step disciplinary program.  This includes a verbal warning for the initial safety violation, followed by a written warning, a three-day suspension without pay, and finally termination.  The employer should work with its legal counsel and/or safety professional designing the enforcement program that works best for the employer.  However, I caution employers not to make their safety enforcement program so liberal that it is not effective.

Safety incentives are also a way of providing and encouraging safety on the job site.  I strongly urge my clients to avoid safety incentive programs that are tied into lost time or injuries.  In fact, safety incentive programs that are in any way tied into the avoidance of injuries are not only non-effective, but can lead to employees working while they are hurt in order to protect the incentive for them and their peers.  I strongly recommend that safety incentive programs be tied into daily safety inspections.  I urge my clients to have their site supervisors perform an unannounced daily safety walk-through of the job site at random times during the day to ensure that all is being done to provide a safe work site and to comply with all safety rules.  I believe that safety incentives should be tied into these inspections and then employees should be rewarded for getting clean safety inspections.  Supervisors need to be held responsible for providing objective and fair inspections and discipline when they fail to carry out this responsibility.

When employees are observed violating safety rules, it is not enough to merely discipline the employee, but the employee should immediately be retrained with regard to the proper safety performance.  Not only does this provide for more effective training, it also ensures an overall safer job site.


Employees must understand that safety is everyone’s responsibility.  An unsafe act by one employee may not only expose that employee to a safety hazard, but also his fellow workers.  This is true in many different aspects of construction site safety.
