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Independent contractor arrangements are frequently under attack by various government agencies.  This is particularly true if the agency believes that the arrangement is being used to avoid creating an employment relationship.  These agencies depend on collection of taxes and contributions paid by employers.  Thus, any arrangement under which the employer is not required to pay those taxes and contributions is disfavored.  Furthermore, the Labor Department and other agencies frown upon arrangements which avoid regulations designed to protect and benefit workers.  Therefore, independent contractor arrangements almost always carry some risks.  Nonetheless, valid independent contractor arrangements can present tremendous advantages over a traditional employment relationship.  In addition to saving the cost of employment contributions and taxes, a business can reduce the regulatory burden, administrative burden and benefit cost associated with employees.  Independent contractor arrangements also can provide enhanced flexibility to deal with fluctuating labor demands.  To reap these benefits, however, your business must be prepared to structure the relationship so as to minimize the risk.  For example:
1.
The contractor should have a business name - do not do business with an individual acting as a contractor.  The business name may include the individual's name, but also must bear some business designa​tion (examples: _________ Service, _________ Company, _________, Inc., _________ Corp., or _________ Enterprises).  Preferably, each contractor will obtain a separate business tax identification number.  All financial transactions (invoices, checks, etc.) should be in the name of the business and under that tax identification number, and not the individual's name or social security number.  
2.
The contractor should be knowledgeable in its own business, and capable of competing in that business in the open market.
3.
The business can specify what is to be accomplished, but not how it is to be accomplished.  While it is acceptable to instruct the contractor as to any restrictions on its work (such as hours during which work may be performed), the general nature of the work to be accomplished, priorities of work, and deadlines by which work must be accomplished, the contractor is solely responsible for establishing the means and methods of accomplishing the work, setting the schedule, and training and supervising the contractor's employees.    

4.
All work by the contractor should be done on a per-job or per-project basis - not on an hourly basis.  In performing the work, the contractor must enjoy the financial benefit if the work can be performed more easily and economically than expected, and must bear the risk if complications arise in the work.  The fee may in part be based upon an estimation of hours it normally takes to accomplish a task, but may not be based upon the actual hours expend​ed.  The fee may be set in a variety of ways, such as through a standard flat fee, by a quote by the contractor, or by negotiation between the parties.  The fee should, however, be firm, and fixed in advance of the work commencing.

5.
Once the contractor contracts to complete a job, it is solely the contractor's responsibility.  Contractors and employees are not to work together on the same project.
6.
The contractor should be used only for the job contracted, and not for other services of the type normally performed by employees, and not for services core to the business.

7.
The contractor should have the right to hire its own employees or subcontractors, and delegate work to them.  The primary concern of the business is that the work is completed satisfactorily and in a timely manner.  Do not require the work to be performed by a specific individual.
8.
The business should not have the right nor the responsibility to train or supervise the contractor, its employees, or its subcontractors.  If the contractor delegates work to others, it is up to the contractor to train and supervise.  If concerns or problems are observed by the business, those concerns or problems are to be related to the contractor, not to its employees or subcontractors.

9.
The contractor should have the right to reject any job for any reason.  The business may, however, package one or more jobs together, and require that the contractor accept or reject them as a package.

10.
The contractor should have the right to work for other companies, including competitive businesses.  Do not attempt to restrict this ability in any manner.  It is helpful for the contractor to engage in some marketing efforts to promote its business, i.e. telephone directory, business cards, etc.

11.
It is the contractor's responsibility to supply all materials and equipment necessary to complete the job.  Limited exceptions to this can be made if (A) a material which is required to be used is of a specialized kind or brand which can more readily or economically be procured by the business, or is already in the business's possession, (B) because of superior buying power, the business can acquire the material at a cost savings, which will reduce the contractor's price and the overall cost of the job, or (C) the job requires use of expensive equipment which is owned by the business but not by the contractor, and, if rented by the contractor from an outside source, would increase the contractor's price and the cost of performing the job.  Preferably, even if one of the exceptions is met, there should be an agreed and documented price or set-off from the contractor's fee for the use of the materials and equipment. 

12.
Unless agreed in advance, all expenses incurred by the contractor, including unanticipated expenses, should be the responsibility of the contractor.

13.
The contractor should not be subject to the business's employment policies.  Employment forms are not to be utilized in conjunction with the contractor or its employees.  The business does not have the right to discipline the contractor or its employees.  The business may decide to terminate the contract during a project, if the contractor's performance is untimely or unsatisfac​tory.  The business may terminate the contractor's agreement, or refrain from utilizing the contractor further, for any reason.

14.
The business should treat the contractor as a contractor for all purposes.  The contractor does not enjoy any company benefits, and normally is not to participate in employee meetings or other functions.  The contractor should not be identified as an employee for any purposes.
15.
The contractor should be required to maintain appropriate liability insurance, as well as unemployment and workers' compensation coverage.

16.
The arrangement with the contractor should be properly documented with a written agreement which supports the existence of an independent contractor relationship.  While the existence of such an agreement is not determinative, it can be helpful.

It is not necessary that all of these suggestions be implemented in order to have a valid independent contractor relationship.  Selective compromises can be made to tailor an arrangement that is right for your business, but each compromise carries a degree of risk.  Experienced employment law counsel should be consulted to help you structure an arrangement which both minimizes the risks and maximizes the benefit of the independent contractor relationship to your business.  For more guidance, trust the experts at Dunlevey, Mahan & Furry. The Practical Advice Your Business Needs--The Aggressive Lawyer Your Case Demands!
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As a director of Dunlevey, Mahan & Furry, Steve Watring emphasizes representation of employers in labor and employment matters.  Through sound legal counseling, he concentrates on helping businesses prevent discrimination charges, wrongful discharge lawsuits, and other employment-related claims.  An aggressive litigator with over 25 years of experience, Steve has defended numerous employers in a wide range of employment matters.  Based on peer review, he has been awarded the highest rating available from the only national attorney rating service, and was recognized in the Dayton Business Journal's Who's Who in Law.  

Steve has been recognized as a Certified Specialist in Labor and Employment Law by the Ohio State Bar Association, and has frequently chaired the Dayton Bar Association’s Labor and Employment Law Committee.  In addition to his membership in the Dayton Bar Association, he is a member of the Ohio State Bar Association and The Federalist Society.  He has been admitted to practice before the United States Supreme Court and multiple federal courts, as well as all Ohio state courts.

Steve is a frequent speaker on a broad range of employment topics.  He is a past chair of the Dayton Area Chamber of Commerce’s Drugs Don’t Work Committee, and past president of the Southwestern Ohio Chapter of the Industrial Relations Research Association.

A magna cum laude graduate of the University of Dayton School of Law, Steve served on Law Review, and wrote a construction labor law article that has been cited throughout the United States.  He is also a cum laude graduate of Wright State University.

* This information is only intended to provide general guidance for the area outlined

Legal advice should be sought as specific issues arise.


Page 2 of 4

