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I.
OVERVIEW OF PRIMARY LAWS IMPACTING LAYOFFS
A.
Discrimination Laws

1. 
Age Discrimination in Employment Act, 29 U.S.C. § 621 et. seq. (ADEA)

a.
Prohibits discrimination based upon age

b.
Imposes requirements for valid waiver of ADEA claims

2. 
Civil Rights Act of 1964, 42 U.S.C. § 2000e et. seq. (Title VII)

a.
Prohibits discrimination based upon race, color, national origin, 




religion, or sex (including pregnancy)

3. 
Americans with Disabilities Act, 42 U.S.C. §12101 et. seq. (ADA)

a.
Prohibits discrimination against, and requires reasonable accommodation of, qualified individuals with disabilities

4.
Ohio Discrimination Laws

a.
Parallels federal law in most respects

b.
Applies to smaller employers as well

5. 
Anti-Retaliation Laws

a.
These and many other laws contain anti-retaliation provisions

B.
Employee Retirement Income Security Act, 29 U.S.C. §1001 et. seq. (ERISA) 


1.
Prohibits interference with protected rights (29 U.S.C. §1140) (ERISA § 510)

C.
Family and Medical Leave Act, 29 U.S.C. § 2601 et. seq.  (FMLA)

1.
Limited to employers with 50 or more employees

2.
Mandates that qualified employees be granted family or medical leave

3.
Mandates that employment be restored at conclusion of leave

   
(29 U.S.C. § 2614)

a.
Exception-employee not entitled to any position other than position 



employee would have been entitled to if not for leave
 
i.
Exception applies to layoff (29 C.F.R. § 825.216)

D.
Uniformed Service Employment and Reemployment Rights Act,

38 U.S.C. § 4301 et. seq.
1.
Prohibits discrimination against, and requires reemployment of, an 

   
individual after a period of uniformed service

E.
Worker Adjustment and Retraining Notification Act, 29 U.S.C. § 2101 et. seq. 


(WARN or WARNA)

1.
 Mandates 60 day notice of certain plant closings or mass layoffs

a.
 Limited to employers with 100 or more employees

F.
National Labor Relations Act, 29 U.S.C. §141 et. seq. (NLRA)

1.
 Prohibits discrimination against employees who engage in protected concerted activity

2.
 Unionized employers have duty to bargain with union

G.
Ohio Employment-At-Will Exceptions

1.
 Contract

2.
 Implied contract

3.
 Promissory estoppel

4.
 Public policy

H.
Ohio Workers’ Compensation Law (Ohio Revised Code Chapter 4123)

1.
 Provides for temporary total disability benefits (§ 4123.56)

a.
Benefits controlled by offer of light duty employment

2.
 Prohibits workers’ compensation retaliation (§ 4123.90)

I.
Consolidated Omnibus Budget Reconciliation Act of 1985 (COBRA)

1.
 Provides insurance continuation rights for employment loss or reduction in 


 hours

a.
 Limited to employers with 20 or more employees

2.
 Insurance continuation and conversion rights also provided by Ohio law
J.
Unemployment Compensation Benefits (Ohio Revised Code Chapter 4141)

1.
 Provides benefits to laid off employee
II.
CHECKLIST FOR LAYOFF DECISIONS-FROM A TO Z
1. Identify Reasons For Layoffs

1. Identify Budget Restrictions

1. Identify Goals

1. Consider Alternatives

E.
Check Employment Documents, Past Practices And Union Agreements

F.
Determine If WARN Applies

G.
Determine and Document Current Workforce Needs, Including Needed 



Qualifications

1.
 Involve lower level management as confidentiality permits

H.
Determine And Document Areas Of Reduction, Impacted Employee

Classifications, And Potentially Impacted Employees

1.
 Include employees on leave and other inactive employees

I.
Consider And Address Possible Early Retirements Or Voluntary Layoffs

J.
Determine and Document Transfer Eligibility

K.
Develop And Document Objective Non-Discriminatory Selection Criteria

1.
 Performance appraisals and other documentation

2.
 Qualifications/skill sets, e.g.

 a.
Proficiency at required skills

 b.
Flexibility/transferability of skills

 c.
Attitude/cooperativeness

 d.
Independence

 e.
Teamwork

 f.
Work quality/quantity

 g.
Attendance

 h.
Other

3.
Business retention issues

4.
Workforce reaction issues

5.
Seniority???

6.
 Compensation/other costs factors

 a.
Watch age discrimination ramifications

L.
Apply Selected Criteria To Impacted Employee Classifications

M.
Make Tentative Layoff Decisions Based Upon Criteria

N.
Review Layoff List For Possible Legal Issues And Consider Possible Adjustments

1.
 Compare before and after workforce EEO profiles

O.
Review Remaining Workforce And Consider Possible Adjustments

1.
 Reallocation of functions

2.
 Required knowledge and skills

P.
Determine Transition Assistance To Be Made Available

1.
 Advanced notice

2.
Accrued paid time off

3.
 Severance pay

4.
 Continued benefits

5.
 Consulting or contract arrangements

6.
 Unemployment compensation

7.
 Outplacement

8.
 Employee assistance plan (EAP)

9.
 References

10.
 Recall potential

Q.
Consider Use Of Severance Agreements

1.
 Release of claims

a.
Age discrimination claim waiver requirements-knowing and voluntary

i.
calculated to be understood by individual

ii.
specific reference to ADEA rights and claims

iii.
no waiver of prospective rights or claims

iv.
consideration

v.
written advice to consult attorney before signing

vi.
21 day waiting period to consider the agreement

(1)
45 days if part of group exit incentive or 







employment termination program

vii.
7 days to revoke after signing

viii.
If group exit incentive or employment termination program, employer must inform person at beginning of waiting period

(1)
class, unit or group covered

(2)
eligibility factors

(3)
time limits on program

(4)
titles and ages of individuals eligible or selected

(5)
ages of those in same classification but not eligible or selected

 b.
Other discrimination claims

2.
 Legal consideration

3.
Other

a.
Return of company property
b.
Confidentiality

c.
Non-competition

d.
Non-solicitation

e.
Sanctions for breach

R.
Consider Confidentiality And Security Issues

1.
Computer access and passwords

2.
Confidential documents

3.
Property theft or sabotage

4.
Premises access, locks, keys, etc.

5.
Safety precautions

S.
Develop Any Needed Documentation

T.
Communicate Layoffs To Affected Employees

1.
Display compassion and sensitivity

2.
Where possible, communicate with impacted employees personally before making a general announcement

3.
Mention performance as a factor???

4.
Consider exit interviews

U.
Consider and Address Public Relations/Media Issues

V.
Implement Plan For Post Layoff Issues

W.
Follow Up On Commitments

X.
Keep Lines Of Communication Open

Y.
Watch New Hires

Z.
Don’t Forget Remaining Employees
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As a director of Dunlevey, Mahan & Furry, Steve Watring emphasizes representation of employers in labor and employment matters.  Through sound legal counseling, he concentrates on helping businesses prevent discrimination charges, wrongful discharge lawsuits, and other employment-related claims.  An aggressive litigator with over 25 years of experience, Steve has defended numerous employers in a wide range of employment matters.  Based on peer review, he has been awarded the highest rating available from the only national attorney rating service, and was recognized in the Dayton Business Journal's Who's Who in Law.  

Steve has been recognized as a Certified Specialist in Labor and Employment Law by the Ohio State Bar Association, and has frequently chaired the Dayton Bar Association’s Labor and Employment Law Committee.  In addition to his membership in the Dayton Bar Association, he is a member of the Ohio State Bar Association and The Federalist Society.  He has been admitted to practice before the United States Supreme Court and multiple federal courts, as well as all Ohio state courts.

Steve is a frequent speaker on a broad range of employment topics.  He is a past chair of the Dayton Area Chamber of Commerce’s Drugs Don’t Work Committee, and past president of the Southwestern Ohio Chapter of the Industrial Relations Research Association.

A magna cum laude graduate of the University of Dayton School of Law, Steve served on Law Review, and wrote a construction labor law article that has been cited throughout the United States.  He is also a cum laude graduate of Wright State University.

*This information is only intended to provide general guidance in the area outlined.

Legal advice should be sought as specific issues arise.
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