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In an effort to chalk up an early win on a populist theme for the then fledgling Clinton administration, Congress passed and the President signed into law the Family and Medical Leave  Act of 1993 (“FMLA”).  As one of President Clinton’s first accomplishments, it was undoubtedly intended to set a symbolic tone for his administration.

Employers and their advisors have been struggling to make sense out of the FMLA ever since its passage.  This has been aggravated by sweeping pro-employee regulations which repeatedly have been held to unconstitutionally extend FMLA protections beyond the statute.  According to one study done in 2003, in 60% of the cases attacking an FMLA regulation, the court found the regulation to be invalid.
In 2008, FMLA was amended to provide leave for families of service members.  New FMLA regulations became effective on January 16, 2009.  These regulations both address the 2008 FMLA amendments and make sweeping changes to the prior regulations.  The new regulations abandon the prior question and answer format, making side by side comparison impossible.  As a result, misinformation abounds about what the new regulations do and do not accomplish or mean.  The following points are significant to employers in administering FMLA under the new regulations.
1. New model forms have been created by the DOL.  New forms are available on the Department of Labor website, www.dol.gov/esa.  The old confusing “one size fits all” certification form is obsolete.  The new forms are better for employers, and if used can facilitate FMLA compliance.  Start using them now.
2. Procedures for inadequate certification have been added.  The regulations enable an employer to require an employee to resolve inadequacies or ambiguities within 7 days.  The employer must advise the employee of the consequences of the employee’s failure to provide information.  If the employee fails to do so, an HR manager or management official for the employer may request clarification from the health care provider or the employer may delay or deny leave for this reason.
3. Employers can impose call in and notice requirements.  Employers can require compliance with notice and procedural policies for leave.  Employers cannot delay or deny leave for deficient notice if FMLA notice requirements were met by the employee.
4. An employer’s FMLA determination does not have to be based exclusively on the FMLA application/certification.  An employer can consider workers’ compensation and ADA information for determining FMLA eligibility.  Information for benefits such as STD or LTD may be considered for FMLA purposes, but only if the employer has informed the employee that the information is only needed if the employee wants to seek that benefit.  An employer may make ADA inquiries while the employee is taking FMLA leave.
5. An employee must mention the qualifying reason or FMLA for subsequent leave periods for the same condition.  Calling in “sick” is not enough, but the employer should seek clarification from the employee.  FMLA leave can be denied if the employee fails to respond to reasonable questions to enable the employer to categorize the time off.
6. Treatment for substance abuse does not necessarily trigger FMLA entitlement if the employer’s policy calls for termination for drug use.  Employees cannot use FMLA leave for treatment as a way to avoid termination for substance abuse under the employer’s policies.
7. Employers are normally not required to account for FMLA in less than one hour increments.  The only exception is if the employer accounts for other types of leave in smaller increments.  The pay increment is no longer relevant.
8. Employees are normally not entitled to accrue additional bonuses, benefits, salary increases or seniority while on FMLA leave.  There is an exception if the benefit is earned by employees during other types of time off.  
9. The frequency of certifications is clarified.  Yearly recertification is always permitted.  Recertification is permitted at the end of the initial certified period or after 30 days, whichever is longer.  Recertification is permitted if an extension is requested, if circumstances change, or if information calls initial certification into question.

10. An employee who fraudulently obtains FMLA is not entitled to job restoration or maintenance of insurance.  This does not necessarily permit denial of FMLA benefits because an employee works another job while on FMLA leave.  Nonetheless, an employer’s policy against second employment can be enforced while an employee is on FMLA leave.
11. Manipulation by employers to avoid FMLA responsibilities has been labeled illegal interference with FMLA rights.  The regulations say that this includes limiting an employee’s hours to under 1250 per year, or transferring employees to keep worksites below 50 employees.
12. Time worked on light duty doesn’t count against FMLA leave.  Some courts have held otherwise.
13. Past FMLA claims may be released with other employment claims.  Some courts have held otherwise.
14. Leave for family of military members is explained in detail.  Leave eligibility exists for a qualifying exigency when a relative of the employee is on duty or is called to duty.  Up to 26 weeks of FMLA leave is available to care for a related service member with a serious injury or illness incurred in the line of duty.
15. An employer can retroactively designate time off as FMLA even if it has not followed any FMLA procedures, unless the employee is harmed as a result.  Nonetheless, to take full advantage of the new regulations, an employer should emphasize its own compliance with FMLA notice and procedural requirements.  Post standard notices at all worksites.  Give each employee and new hire a copy of the standard notice or an alternative notice and require a signed acknowledgment.  Give employees notice of eligibility when FMLA time off is requested or taken.  Require proper completion of the applicable certification form.  Complete the designation notice.  Carefully track leave.  Update policies.
The new regulations are premised on the concept that the “FMLA is both intended and expected to benefit employers as well as their employees.”  They will require updated policies and pose a learning curve for those company officials charged with FMLA administration.  Nonetheless, when understood and taken as a whole, the new regulations are less onerous from an employer’s perspective, and attempt to balance the interests of employees and employers.  
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*This information is only intended to provide general guidance in the area outlined.

Legal advice should be sought as specific issues arise.
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