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Background checks for employment purposes are generally covered by the Fair Credit Reporting Act (FCRA).  While violation of this law is commonplace, FCRA compliance can be achieved through the following simple steps: 


Step One
Time of application 
a.
Provide the applicant a Consumer Report Disclosure Statement on a separate paper.  (Attachment 1)

b.
Obtain from the applicant an Authorization To Obtain Consumer Report.  (Attachment 2)


Step Two
Upon receipt of disqualifying report

Send the applicant/employee a Pre-Adverse Action
Disclosure


(Attachment 3), a Summary of Rights under FCRA (Attachment 4), and a copy of the report.


Step Three
Upon rejection



Send the applicant/employee an Adverse Action Notice.  (Attachment 5)


Note that these requirements also normally must be met to conduct background checks on current employees.  The FCRA provides an exception from these requirements for investigation of either suspected employee misconduct or compliance with written company policy.  In that case, in lieu of above steps, the employee must only be advised of the nature and substance of information procured in the event of adverse employment action.

OTHER LEGAL RESTRICTIONS YOU SHOULD KNOW


Background checks should be limited to obtaining information reasonably related to the position in question.  For example, performing a credit check may be inappropriate for certain positions not involving entrustment of money or property.  Furthermore, automatically disqualifying an applicant for an adverse background check result may be deemed discriminatory.  A mechanism should exist for upper management or human resources to review the results of a potentially disqualifying background check, and override the disqualification as appropriate.  Results of background checks normally should be kept confidential, and not shared with anyone other than the applicant/employee.


If your business is not taking appropriate steps to screen out problem applicants, you are living dangerously.  The best way of dealing with a problem employee is not to hire them in the first place.  Unfortunately, however, all businesses occasionally make hiring mistakes that lead to employee problems.  When that happens to your business, trust the experts at Dunlevey, Mahan & Furry. The Practical Advice Your Business Needs--The Aggressive Lawyer Your Case Demands!
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CONSUMER REPORT DISCLOSURE STATEMENT

In connection with your application for employment, promotion, reassignment, and/or retention as an employee, certain consumer reports which may contain public record information may be requested from one or more consumer reporting agencies (“CRAs”) about you.  These reports may include information on your credit worthiness, credit standing, credit capacity, character, general reputation, personal characteristics or mode of living.

Attachment 1

AUTHORIZATION TO OBTAIN CONSUMER REPORTS

In connection with my application for employment, promotion, reassignment and/or retention as an employee with ___________________(“Employer”), I understand that consumer reports which may contain public record information may be requested from one or more consumer reporting agencies (“CRAs”).  These reports may include the following types and/or other types of information: Names and dates of previous employers, reason for termination of employment, work experience, driver’s license and accident information, credit, bankruptcy proceedings, criminal records and other information from federal, state and other agencies which maintain such records.


I AUTHORIZE, WITHOUT RESERVATION, ANY PARTY OR AGENCY CONTACTED BY EMPLOYER TO FURNISH THE ABOVE-MENTIONED INFORMATION.


I have been apprised that I have the right to make a request to any CRA, upon providing proper identification, for the nature and substance of all information in its files on me at the time of my request, including the sources of information and the recipients of any reports on me which the CRA has previously furnished within the two year period preceding my request.  I hereby consent to Employer obtaining the above information from any CRA, and I agree that such information which the CRA has or obtains, and my employment history with Employer if I am hired, may be supplied by the CRA to other companies which subscribe to it.


I hereby authorize procurement of such consumer report(s).  If hired, this authorization shall remain on file and shall serve as ongoing authorization for Employer to procure consumer reports at any time during my employment.

____________________________________
_________________________________

Applicant’s Name (Please Print)


Social Security Number

____________________________________
_________________________________

Applicant’s Signature




Date

Attachment 2

PRE-ADVERSE ACTION DISCLOSURE
Dear Applicant:

Thank you for submitting an application for a position with this company.  Unfortunately, we currently intend to select another applicant for the position.  This decision, which is expected to be implemented in the near future, is based in part on the results of the consumer report(s) obtained with your permission from one or more consumer reporting agencies (“CRAs”).

I am enclosing a copy of the consumer report(s) relied upon, as well as a summary of your rights under the Fair Credit Reporting Act.

I wish you well in your job search.

Enclosures:
Consumer Report


Summary of Rights
Attachment 3

A Summary of Your Rights

Under the Fair Credit Reporting Act

The federal Fair Credit Reporting Act (FCRA) is designed to promote accuracy, fairness, and privacy of information in the files of every "consumer reporting agency" (CRA). Most CRAs are credit bureaus that gather and sell information about you ‑‑ such as if you pay your bills on time or have filed bankruptcy ‑‑ to creditors, employers, landlords, and other businesses. You can find the complete text of the FCRA, 15 U.S.C. 1681‑1681u, at the Federal Trade Commission's web site (http://www.ftc.gov). The FCRA gives you specific rights, as outlined below. You may have additional rights under state law. You may contact a state or local consumer protection agency or a state attorney general to learn those rights. 

•
You must be told if information in your file has been used against you. Anyone who uses information from a CRA to take action against you ‑‑ such as denying an application for credit, insurance, or employment ‑‑ must tell you, and give you the name, address, and phone number of the CRA that provided the consumer report. 

•
You can find out what is in your file. At your request, a CRA must give you the information in your file, and a list of everyone who has requested it recently. There is no charge for the report if a person has taken action against you because of information supplied by the CRA, if you request the report within 60 days of receiving notice of the action. You also are entitled to one free report every twelve months upon request if you certify that (1) you are unemployed and plan to seek employment within 60 days, (2) you are on welfare, or (3) your report is inaccurate due to fraud. Otherwise, a CRA may charge you up to eight dollars. 

•
You can dispute inaccurate information with the CRA. If you tell a CRA that your file contains inaccurate information, the CRA must investigate the items (usually within 30 days) by presenting to its information source all relevant evidence you submit, unless your dispute is frivolous. The source must review your evidence and report its findings to the CRA. (The source also must advise national CRAs ‑‑ to which it has provided the data ‑‑ of any error.) The CRA must give you a written report of the investigation, and a copy of your report if the investigation results in any change. If the CRA's investigation does not resolve the dispute, you may add a brief statement to your file. The CRA must normally include a summary of your statement in future reports. If an item is deleted or a dispute statement is filed, you may ask that anyone who has recently received your report be notified of the change. 

•
Inaccurate information must be corrected or deleted. A CRA must remove or correct inaccurate or unverified information from its files, usually within 30 days after you dispute it. However, the CRA is not required to remove accurate data from your file unless it is outdated (as described below) or cannot be verified. If your dispute results in any change to your report, the CRA cannot reinsert into your file a disputed item unless the information source verifies its accuracy and completeness. In addition, the CRA must give you a written notice telling you it has reinserted the item. The notice must include the name, address and phone number of the information source. 

•
You can dispute inaccurate items with the source of the information. If you tell anyone ‑‑ such as a creditor who reports to a CRA ‑‑ that you dispute an item, they may not then report the information to a CRA without including a notice of your dispute. In addition, once you've notified the source of the error in writing, it may not continue to report the information if it is, in fact, an error. 

Attachment 4

•
Outdated information may not be reported. In most cases, a CRA may not report negative information that is more than seven years old; ten years for bankruptcies. 

•
Access to your file is limited. A CRA may provide information about you only to people with a need recognized by the FCRA ‑‑ usually to consider an application with a creditor, insurer, employer, landlord, or other business. 

•
Your consent is required for reports that are provided to employers, or reports that contain medical information. A CRA may not give out information about you to your employer, or prospective employer, without your written consent. A CRA may not report medical information about you to creditors, insurers, or employers without your permission. 

•
You may choose to exclude your name from CRA lists for unsolicited credit and insurance offers. Creditors and insurers may use file information as the basis for sending you unsolicited offers of credit or insurance. Such offers must include a toll‑free phone number for you to call if you want your name and address removed from future lists. If you call, you must be kept off the lists for two years. If you request, complete, and return the CRA form provided for this purpose, you must be taken off the lists indefinitely. 

•
You may seek damages from violators. If a CRA, a user or (in some cases) a provider of CRA data, violates the FCRA, you may sue them in state or federal court. 

The FCRA gives several different federal agencies authority to enforce the FCRA: 

	FOR QUESTIONS OR CONCERNS REGARDING:
	PLEASE CONTACT:

	CRAs, creditors and others not listed below
	Federal Trade Commission

Consumer Response Center ‑ FCRA 

Washington, DC 20580

1-877-382-4367 (Toll-Free)



	National banks, federal branches/agencies of foreign banks (word "National" or initials "N.A." appear in or after bank's name)
	Office of the Comptroller of the Currency 

Compliance Management, Mail Stop 6‑6 

Washington, DC 20219

800‑613‑6743

	Federal Reserve System member banks (except national banks, and federal branches/agencies of foreign banks)
	Federal Reserve Board 

Division of Consumer & Community Affairs 

Washington, DC 20551 

202‑452‑3693

	Savings associations and federally chartered savings banks (word "Federal" or initials "F.S.B." appear in federal institution's name)
	Office of Thrift Supervision 

Consumer Programs 

Washington, DC 20552

800‑842‑6929

	Federal credit unions (words "Federal Credit Union" appear in institution's name)


	National Credit Union Administration

1775 Duke Street 

Alexandria, VA 22314 

703‑518‑6360

	State‑chartered banks that are not members of the Federal Reserve System 
	Federal Deposit Insurance Corporation 

Division of Compliance & Consumer Affairs 

Washington, DC 20429

800‑934‑FDIC

	Air, surface, or rail common carriers regulated by former Civil Aeronautics Board or Interstate Commerce Commission
	Department of Transportation 

Office of Financial Management 

Washington, DC 20590

202‑366‑1306

	Activities subject to the Packers and Stockyards Act, 1921
	Department of Agriculture 

Office of Deputy Administrator ‑ GIPSA 

Washington, DC 20250

202‑720‑7051


ADVERSE ACTION NOTICE
Dear Applicant:


As previously set forth in the “Pre-Adverse Action Disclosure” already provided to you, the company has now implemented its decision not to hire you. (or, insert here other action — i.e., not to promote you).


The name, physical address and telephone number (toll-free, if available) of each consumer reporting agency consulted is as follows:


___________________________________________________________________


___________________________________________________________________


___________________________________________________________________


Please understand that the CRA(s) listed above did not make the decision to take what is referred to as “adverse action against you” in this matter and cannot give you specific reasons for the decision.


You have the right to obtain a free copy of any consumer report(s) relied upon by the company, if you request such a report directly from the CRA within 60 days after receipt of this notice.  You also have the right to dispute with the listed CRA(s) the accuracy or completeness of any information in the consumer report furnished by such CRA.  Any dispute you raise with a CRA will not necessarily have any impact on our hiring decision, however.


Thank you again for your consideration.  We wish you well in your employment search

Attachment 5
STEPHEN A. WATRING

As a director of Dunlevey, Mahan & Furry, Steve Watring emphasizes representation of employers in labor and employment matters.  Through sound legal counseling, he concentrates on helping businesses prevent discrimination charges, wrongful discharge lawsuits, and other employment-related claims.  An aggressive litigator with over 25 years of experience, Steve has defended numerous employers in a wide range of employment matters.  Based on peer review, he has been awarded the highest rating available from the only national attorney rating service, and was recognized in the Dayton Business Journal's Who's Who in Law.  

Steve has been recognized as a Certified Specialist in Labor and Employment Law by the Ohio State Bar Association, and has frequently chaired the Dayton Bar Association’s Labor and Employment Law Committee.  In addition to his membership in the Dayton Bar Association, he is a member of the Ohio State Bar Association and The Federalist Society.  He has been admitted to practice before the United States Supreme Court and multiple federal courts, as well as all Ohio state courts.

Steve is a frequent speaker on a broad range of employment topics.  He is a past chair of the Dayton Area Chamber of Commerce’s Drugs Don’t Work Committee, and past president of the Southwestern Ohio Chapter of the Industrial Relations Research Association.

A magna cum laude graduate of the University of Dayton School of Law, Steve served on Law Review, and wrote a construction labor law article that has been cited throughout the United States.  He is also a cum laude graduate of Wright State University.

*This information is only intended to provide general guidance for the area outlined.

Legal advice should be sought as specific issues arise.  
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