Wrestling with a Citation

Managing the citation process can be a challenge for OSHA, employers

By Marvin V. Greene, associate editor

OHSA conducted 39,167 inspections of U.S. workplaces during its 2004 fiscal year, resulting in citations of employers for 86,708 total violations of the nation’s occupational safety and health standards.  Proposed fines for the alleged violations totaled about $85.2 million.

With more than 7.2 million U.S. worksites and 115 million workers covered under the landmark Occupational Safety and Health Act of 1970, 2004 total violations are just a sliver of the infractions occurring in U.S. workplaces.  As with the IRS, which doesn’t have the personnel to audit every tax return, OSHA can’t possibly inspect every workplace every year.

Yet an employer receiving an OSHA citation is serious business, often setting off a chain of events through the federal bureaucracy before a resolution is found.  Contesting a citation is within the purview of every employer, but whether to contest depends on many factors, including whether employers believe the action against them is warranted and whether they can stomach the process.

 “I believe most employers believe they shouldn’t be saddled with the responsibility for something they didn’t do when they’ve used their best efforts to protect the employees and comply with the law.  I think that enters into the decision process,” said Gary W. Auman, a director with Dunlevey, Mahan & Furry, a Dayton, OH law firm, who has represented clients in occupational safety and health litigation for nearly three decades.

More than 71 percent of OSHA citations are in the “serious” violation category because “there is a substantial probability that death or serious physical harm could result and the employer knew, or should have known, of the hazard.”  Serious violations carry proposed penalties of up to $7,000 per violation.

Citations and the OSH Act

Compounding the magnitude of OSHA workplace citations is the perennial efforts of stakeholders lobbying Congress to alternately loosen or strengthen the OSH Act, an enduring and hotly interpreted public law authorizing the Secretary of Labor “to set mandatory occupational safety and health standards applicable to businesses affecting interstate commerce.”


Attempts to remake key OSH Act provisions are the major legislative emphasis involving occupational safety and health in the current 109th Congress.  Rep. Charlie Norwood, R-GA, chairman of the Workforce Protections Subcommittee of the House Education and Workforce Committee, which has oversight responsibility over OSHA, recently introduced one bill that would expand membership on the Occupational Safety and Health Review Commission from three to five commissioners to help hear cases more quickly.  Another Norwood bill would give small businesses that cannot afford to hire full-time safety directors more flexibility on a statutory 15-day deadline for filing a response to OSHA citations.


The Review Commission is key to any adjudication of OSHA citations.  The independent federal agency functions as an administrative court to decide contests of citations or penalties levied from OSHA inspections.  It was created out of a compromise in the OSH Act, putting the responsibility for final review to the independent agency rather than to the same agency that brought the citation.


“When we were created, we made it possible for the OSH Act to pass.  This was the first adjudicatory agency in the executive branch of the government,” said Linda Gravely, commission spokeswoman, adding that the late Sen. Jacob Javits, R-NY, pushed a compromise to satisfy objections that the U.S. Department of Labor and subagencies like OSHA would wield too much power over employers without recourse.


The commission gets about 2,000 new cases a year, Gravely said.  But that is just one step in the civil citation resolution process.

Beginning the Process

Nelson Tree Service, Inc. is a medium-sized employer based in Dayton, OH, with 1,300 workers in 15 states.  The 86-year old company largely serves electric utility companies providing right-of-way clearing of trees and vegetation from power lines.  The job is high-hazard with workers facing occupational perils ranging from falls, machinery, falling objects and high voltage.


Clearly, Nelson takes pride in its safety efforts, and aggressively maintains safety systems and procedures.  In the 1960s and ‘70’s, as it was becoming one of the largest tree service firms in the Midwest, the company established a mobile safety training program, according to its Website.  The March 2005 issue of its online newsletter, “The Lifeline,” contains numerous topics related to worker safety.


“Most of our employees are pleased to know we do have a good safety program.  They feel good working for us,” said Jim Craner, director of safety.


But in an industry where hazards are native to the work, Nelson has come face to face through the years with the OSHA citation process.  In January 1998, the company received a citation for a serious violation when a worker in an elevated bucket on an aerial lift “was not tied off” while working.  In March 2000, as the result of a worker being killed from a fallen log while loading tree limbs into a chipper along a rural road in Millersburg, OH, the company was cited because the man had not been wearing a reflective vest.  In August 2003, the company again received citations for alleged serious infractions of OSHA standards when an employee fell from an elevated bucket at a worksite in Milford, NJ.


As OSHA begins investigations into incidents, Craner said the company does likewise.  “We investigate every incident.  Our primary concern in any incident is the well-being of the employees.  From there we try to go from ‘what happened’ to ‘why did it happen’,” he said.


As the citation process begins, employers have 15 working days to decide whether to file a notice of contest with the Occupational Safety and Health Review Commission.  Within that period, employers can request an “informal conference” with the OSHA area director whose office has issued the citation to attempt to resolve the action.


The informal conference will examine the incident, standards associated with alleged violations, proposed penalties, abatement proposals and suggestions for corrective action, said Jeff Lewis, assistant regional administrator for federal/state operations, OSHA’s Region 6 office in Dallas.


“It’s a very good opportunity and that’s what we encourage all employers to do,” Lewis said.  “It’s an opportunity for them to discuss a wide variety of issues.  If they can’t agree on all the issues, maybe they can reach agreement on some items.”


Lewis said a goal of the conference is abatement.  The agency is seeking agreement to move employees from a hazardous condition “as soon as possible,” Lewis said.  By law, employers are not required to take abatement action until they are issued a citation.


While receiving a citation is daunting for employers, the process is a civil proceeding and the goal of the parties involved – at any step along the way – is to settle the case, Gravely of the Review Commission noted.


Nelson Tree has taken the step of contesting citations several times because “we try to determine, if we are, in fact correct, and an employee simply did something that was kind of out of our control in the field and that we as a company have done everything possible” to assure worker safety, Craner said.


Craner said contesting a citation is a matter central to the firm’s character.  Often that comes with a cost because of legal resources the firm has to secure.  In the 2003 New Jersey case, the company had to cover the costs of sending personnel to the East Coast from headquarters to defend itself before a Review Commission administrative law judge.


“A lot of it is protecting our record and our integrity,” Craner said.  “When we know we’re right, regardless of what it costs to prove that we’re right, it’s the path that we choose to take.”

OSHA not ‘the enemy’
Dayton attorney Auman, who has represented Nelson Tree Service in cases before the Review Commission, said the company’s stance isn’t an attempt to browbeat OSHA or skirt the system.  Both sides just disagree on how they are interpreting the incident and whether the standard cited applies to the facts or, if it does apply, was violated, Auman said.


“I have never been in an OSHA litigation that I felt like OSHA was ‘the enemy.’  We’re trying to make our point in that they are not correct either in the evidence they gathered or their evaluation of the evidence.  We are trying to apply the facts to the law to resolve a difference of opinion,” Auman said.


Lewis of the OSHA Regional Office in Dallas said the agency recognizes that “most employers are generally concerned about employee safety and they want to provide a safe workplace.”


However, agency compliance officers who recommend citations to area directors after inspecting workplaces do “take ownership of the issues,” Lewis said.  This is amid constant criticism from business interests, politicians and employers that they often are overzealous in their pursuit of cases.


“They are there to do their job and carry out OSHA’s mission to ensure every working man and woman is able to go home at the end of the day in the same condition they came to work in.  With that mission laid out before them, everybody is dedicated and everybody takes an interest in the work they do,” Lewis added.


In several instances, Nelson Tree has prevailed through the Review Commission process.  Commission administrative law judge Corvette Rooney vacated the four serious violations it received in the New Jersey case.  In the finding, among other comments, the judge noted Craner to be “a sincere, credible and convincing witness,” according to a transcript of the final order.


The administrative law judge decides the case when a resolution is unsuccessful through negotiations with the employer and Department of Labor regional solicitors, who must prove the violation.  During the contest period, OSHA is restrained from taking action against the employer for the cited infraction.


If the employer is dissatisfied with the judge’s ruling, the company can petition the three-member Review Commission for intervention or individual commissioners, who are political appointees and confirmed by the U.S. Senate, can step in and review cases themselves, spokeswoman Gravely said.  “We have discretion in the cases that we take as long as it is within our mission.  They usually look at novel, legal issues,” she said.


About 90 percent of contested matters, however, are resolved procedurally at or before the administrative judge level where “it’s cheaper and faster” to settle, Gravely said.


If all else fails for the employer, the next move is to decide whether to request a review of the case to the U.S. Circuit Court of Appeals, which generally occurs infrequently, typically in the most disputed, unique cases.                                            S+H
