STATE-FUND EMPLOYERS
MANAGING YOUR CLAIM’S EXPERIENCE
By:  Gary W. Auman, Esq.
The Ohio Revised Code provides that medical benefits will be paid in a claim upon a Staff Hearing Officer’s Order or after the matter is finally adjudicated in court.  The practice of the Bureau of Workers’ Compensation is to pay medical benefits after a Staff Hearing Officer awards payment of those benefits in any claim on behalf of the claimant.  Those benefits are then charged to the state fund insured employer’s risk account and are made part of the employer’s experience for purposes of calculating their experience modification rate and ultimately their workers’ compensation premium.  As you are aware, such charges can adversely affect your status within a group or your individual premium.
On December 22, 2004, the Ohio Supreme Court issued a decision in the case of Arth Brass & Aluminum Castings, Inc. v. Conrad.  A copy of this decision can be found at 104 Ohio St. 3d 547 (2004).  In this case, Arth argued that its employee had filed a workers’ compensation claim for bilateral carpal tunnel syndrome.  Both the District and Staff Hearing Officers at the Industrial Commission allowed the employee’s claim for this condition.  The company appealed the decision allowing the claim to the Cuyahoga Court of Common Pleas pursuant to Ohio Revised Code § 4123.512(H).
While the company’s action was pending in the Trial Court, the Bureau of Workers’ Compensation between July 1, 1998 and July 1, 1999 made payments to the claimant’s medical providers totalling $9,395.  On July 1, 1999, this total amount was charged to the company’s risk account.  Additional payments were made during the next year making the total amount charged to the company’s account $10,497.
When Arth received notice that the administrator had made those charges against its risk account while an appeal was pending, it filed a formal letter of protest pursuant to Ohio Administrative Code 4123-17-27 challenging the charges.  Such a challenge must be in writing and made by either the employer or a representative with a permanent authorization.  
In its decision, the Ohio Supreme Court stated that although Ohio Revised Code provides the Bureau with the opportunity to pay medical benefits after a Staff Hearing Officer’s decision, it does not require that the Bureau charge the employer’s risk immediately following payment of the bills.

The Supreme Court interpreted Ohio Revised Code § 4123.512(H) to require that a decision to impose a charge on an experience must follow final administrative or judicial action.  The court concluded based upon its interpretation of the Revised Code that the Bureau’s immediate charge of the claimant’s medical benefits to the company’s experience was contrary to law.
The Bureau then addressed the issue as to what extent the Bureau must credit the account of the employer whose risk account has improperly been charged.  The court concluded that no matter who made the decision with regards to where the company was placed in its group as a result of the charges made to its account, the state was the recipient of the increased premiums paid by the company.  Because the Bureau acted contrary to two statutes by assigning medical payments to the employer’s risk account prior to his final resolution of the case, the company had paid increased premiums.  There was no procedure in place for the company to recover these overpayments.  The court concluded that Section 16 of Article 1 of the Ohio Constitution provides, “the right to a remedy guaranteed by Section 16 of Article 1 of the Ohio Constitution, ‘requires an opportunity [for remedial action] granted at a meaningful time and a meaningful manner.’”  The court stated that the company should have the opportunity to prove that the Bureau’s charge of the medical payments to its experience was the proximate cause of its increase in group premiums and that the company paid those premiums.  The Bureau should be liable to the company only to the extent that the premiums it received exceeded those the company would have paid had the medical benefits not been charged to its risk account.  This was a 5-2 decision of the Ohio Supreme Court.
We have discussed this matter with representatives of the Bureau of Workers’ Compensation who have indicated that they believe that the decision applies only to medical payments and that they are currently reviewing the decision to determine how to implement the order of the Supreme Court.  

Our reading of this decision does not necessarily agree with the interpretation by the Bureau of Workers’ Compensation.  Indemnity payments are made to a claimant after a District Hearing Officer decision, while medical benefits are paid after a Staff Hearing Officer decision.  I believe that you should be very careful and observant any time you receive an adverse decision from the Industrial Commission and then make a decision to continue to appeal that adverse decision.  If, while you are engaged in that appeal, a charge is made to your experience, you should take action to protest that charge to the Bureau of Workers’ Compensation in accordance with the appropriate procedure as soon as you become aware of the charge.  This is especially true, in light of the Arth decision, if the charges concerned payments are medical benefits to the claimant or to his medical providers.  You might consider notifying the Bureau of Workers’ Compensation that you are appealing an adverse decision and reminding them of the Arth decision while you request a change be made to your experience.
As always, if you have any questions, please do not hesitate to contact anyone in the workers’ compensation area at Dunlevey, Mahan & Furry.
