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In a decision issued on April 27, 2007, the Occupational Safety and Health Review Commission (OSHRC), in a two-to-one majority, overturned a significant component of OSHA’s multi-employer work site policy.  In the Secretary of Labor v. Summitt Contractors, Inc., the OSHRC held that controlling employers are not responsible for the OSHA compliance by their subcontractors.  The OSHRC affirmed that controlling employers are responsible for compliance with OSHA standards concerning those hazards that they create or hazards to which their employees are exposed.


OSHA’s multi-employer work site policy defines four types of employers for OSHA compliance purposes – the controlling employer, the creating the employer, the exposing employer, and the correcting employer.  Typically, general contractors and construction management companies have been considered by OSHA to be controlling employers for safety and health enforcement purposes.  However, it is very possible that subcontractors, when they control the actions of other subcontractors on a job site, can also be considered to be controlling employers.  Therefore, the recent decision in Summitt may affect the entire construction industry and beyond.

Summitt Contractors, Inc. was cited on June 18 and 19, 2003, for scaffold safety violations by one of its subcontractors.  None of the exposed workers were employed by Summitt and Summitt did not erect the scaffold or create any of the hazards about which citations were issued.  The evidence presented at the hearing in the case did indicate that Summitt’s superintendents were present at the time the safety hazard violations were observed by the OSHA compliance officer.  In some instances, the observed safety violations were in plain view of Summitt’s trailer which was located on the work site.  Summitt did not claim that it lacked knowledge of the safety violations which were observed by the OSHA compliance officer.  In fact, on occasion, Summitt’s project superintendent had instructed the subcontractor to install guardrails on the scaffolding.  These instances occurred prior to the compliance inspection.  Each time Summitt’s superintendent instructed the subcontractor, the subcontractor installed the required guards but did not maintain them in position as they moved the scaffolding to new areas.  

Summitt was cited under OSHA’s multi-employer work site policy as a controlling employer on the job site.  Summitt contested the citations and after a Review Commission Judge ruled in favor of OSHA, the OSHRC took jurisdiction and reversed the Judge’s decision.

The decision of the Occupational Safety and Health Review Commission is based entirely on its interpretation of Title 29 CFR 1910.12(a).  This particular general industry standard adopts the construction industry standards into the Code of Federal Regulations.  Section 1910.12(a) states:  “The standards proscribed in Section 1926 of this chapter are adopted as Occupational Safety and Health Standards under Section 6 of the Act and shall apply, according to the provisions thereof, to every employment and place of employment of every employee engaged in construction work.  Each employer shall protect the employment and places of employment of each of his employees engaged in construction work by complying with the appropriate standards proscribed in this paragraph.”  (Emphasis added.)  

In its decision, the OSHRC reviewed the 31-year history of the multi-employer work site policy.  The OSHRC commented on the checkered history of the policy.  The Review Commission found that in the first Field Operations Manual issued by OSHA contemporaneously with the adoption of Section 1920.12(a), OSHA permitted the citation of employers who exposed their own employees to hazards as well as employers who created a hazardous condition or supplied hazardous equipment, whether or not their own employees were exposed.  In July 1974, OSHA amended the Field Operations Manual instructing compliance personnel to cite only an employer on a construction site who exposed his own employees to an unsafe condition.  Four years later, OSHA changed its interpretation again.  In the revised version of the Field Operations Manual, the Secretary of Labor announced that an employer on a multi-employer work site could defend itself by showing that it did not create the hazard, could not correct the hazard, and had made an effort to persuade the controlling employer to correct the hazard, or had alerted employees to the dangers associated with the hazard.

In 1994, OSHA revised its compliance instructions and issued a new manual called the Field Inspection Reference Manual or the FIRM.  In the FIRM, OSHA stated that citations should be issued not only to exposing employers, but also to creating, controlling, and correcting employers “whether or not their own employees are exposed . . . .”  The OSHRC, in its decision in Summitt, indicated that the Secretary of Labor never indicated the reasons behind her multiple changes in this policy over the years.  “Furthermore, at no time throughout this period of over twenty years did the Secretary ever note that Section 1910.12(a) contains language which on its face is an apparent conflict with the policy.”  

After reviewing decisions of the Courts of Appeals as well as decisions of the Review Commission, the OSHRC stated in its order “For these reasons, [we] find the Secretary’s reliance on her multi-employer work site doctrine to cite Summitt in this case to be impermissible given the contrary language of her regulation in Section 1910.12(a).  Accordingly, based on this analysis and that set forth in Commissioner Thompson’s concurring opinion, we vacate the citation.”

I believe the construction industry has to approach this decision with some care.  Even though the decision, on its face, appears to be very broad based, it does not eliminate the responsibility of general contractors, or those employers in the position of  controlling employer, concerning the creation of hazards or in permitting their own employees to be exposed to hazards created by themselves or others.  In addition, care must be exercised in those situations where the language of the contract between a contractor, who might be considered the controlling employer, and other contractors could be viewed as creating an employment relationship between the controlling contractor and the subcontractors’ employees.  The controlling employer must be careful in how it directs the employees of subcontractors regarding safety compliance.  If a controlling employer’s management on a job site directs the employee of a subcontractor to take certain action with regard to his/her exposure to a hazard, the controlling employer could be viewed, by OSHA, as that employee’s employer for safety compliance.

Also, OSHA might argue that the controlling employer is actually a participant in creating a hazard because of the manner in which it is directing the project.  In other words, if the controlling employer insists on taking shortcuts in order to save money or time, and if those shortcuts result in the subcontractor exposing its employees to safety hazards, the controlling employer may still be liable for those safety violations as the creating employer.

While the decision in Summitt is a rejection of one aspect of the controlling employer portion of the multi-employer work site policy, it should not result in a wholesale abandonment, by controlling employers, of those safety principles they have adopted over the years.  Remember, whether or not you can be held legally responsible for the hazards to which employees, not your own, may be exposed, the goal of every management person on every job site should be to prevent accidents and injuries to all employees.
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