Legally Speaking
by Bob Dunlevey

THE NEW OVERTIME RULES – ARE YOU CONFUSED?
August 23 came and went leaving employers with new wage-hour regulations and a bunch of unanswered questions.  Many interest groups either claimed that your employees would lose or gain overtime with the new regulations.  The true story is that very few are affected one way or the other, but many employers are catching on that they have not been following basic wage-hour laws for years. Here is some of what you need to know.

The new law primarily deals with 3 groups of employees previously exempted from overtime – the “white collar” employees – executives, administratives and professionals. These groups still are exempt from overtime if they meet the new requirements which are much like the old ones but the employee must now earn at least  $455 per week [$23,660 yr.]  Each category of employees must have certain duties and responsibilities as well to qualify for the exemption.   You need to get the check list and determine if your white collar employees still meet the tests – chances are they do. 
Pay attention to the administrative exemption.  Employers in the past have frequently called secretaries and admin assistants exempt when, in fact, they were not exempt before and are not exempt now.  These employees must exercise independent judgment in performing office work directly related to the management or operations of the business.  Discretion and independent judgment are required in significant matters.  For example, your assistant H.R. person probably is not exempt.  Work in accounting, budgeting, quality control, purchasing, marketing and safety may qualify.
Some of the other changes are:


-Highly compensated employees performing non-manual work and earning $100,000 per year are now exempt if they perform at least one duty of the white collar exemptions; chances are anyone earning $100K is already exempt.  Remember, even if a blue collar worker, such as a welder, earns the $100K there is no exemption.

-Computer employees earning $455 or $27.63 /hr. and who perform creative, sophisticated functions like design, development, analysis and consulting are exempt. Yes, they can be hourly.  Merely fixing your crashed computer, however, probably does not create exempt status.  This exemption is going to be overused by employers who attempt to misclassify computer operators as exempt.  Remember, the actual duties, not the job titles, control the ability to exempt for this and all white collar positions.

-Outside salespersons remain exempt but their primary duty must be making calls away from the place of business but non-exempt work may now exceed 20% if the primary duty is outside sales.  If the 20% restriction previously imposed barred you from exempting your salespersons this may be an opportunity for reclassification.  Sales by telephone or internet is not outside sales.

-Deductions from salary for disciplinary suspensions of one or more full days for violation of work rules will not blow the exemption from overtime.  The misconduct cannot be for poor attendance or performance, but instead serious things like sexual harassment or substance abuse.  Previously, if you docked an exempt employee a day of pay and suspended for disciplinary reasons, you violated the law – unless it was a safety rule violation.  Deductions for one or more days is still permitted for personal affairs but you can’t deduct for ½ days.  Deductions from salary of one or more days occasioned by sickness/disability is permitted if a plan for providing some type of sick pay exists. This doesn’t mean the employee must get paid under the plan for each and every day of sickness.  If the employer has a short term disability plan and the salaried employee doesn’t get paid for the day off because of a waiting period, the deduction is still o.k. Deductions for jury duty or court appearances are not permitted for salaried employees but their pay may be offset by what they get for appearance fees.  Deductions for FMLA absences are permitted.

-Executives [managers] in “sole charge” of a branch or store are no longer exempt merely because they are solely in charge of the facility – this could cause convenience stores, beer drive-thrus, pizza stores and the like to reclassify low paid managers as non-exempt.
- First and last weeks of employment - you can pay just for the actual hours worked and not lose the exemptions.

-Grievance procedure to avoid loss of exemption by innocent mistake – if you have a published policy forbidding improper pay practices which contains various components including a complaint procedure and meaningful adjustment of pay mistakes, you probably will not lose the exemption with this new safe harbor provision.  Create a policy today.
Many employers are catching on that their pay practices have been wrong for a long time. Now is the time to have your wage-hour practices audited for compliance by employment law counsel.  The Department of Labor has formed a task force to ensure compliance with the new laws and may knock on your door.
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