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A.
Introduction



Mediation is a process for resolving disputes on a voluntary basis in a relatively confidential and informal setting.  Mediation helps parties resolve their disputes without the cost and effort commensurate with litigation saving both resources and time.  The mediator is a facilitator, evaluator and a neutral third party who works with all sides to make communications easier so that the parties can effectively discuss and resolve their disputes on terms acceptable to all of them.  Each party has a full and fair opportunity to discuss their positions and to more fully appreciate their positions and the position of the others.  A mediator customarily asks numerous questions to gain a better understanding of the dispute and the positions of the parties.  Once each side has had the opportunity to speak, the mediator will meet separately with each party to privately examine the basic interests of those parties.  Therefore, it is customary for the mediator to engage in “shuttle diplomacy” and to go from caucus room to caucus room meeting with the parties privately in order to find common interests and to help construct a mutually acceptable resolution.  

Other than domestic relations cases, employment disputes are some of the most spirited types of disputes confronting individuals.  For example, employees claiming discrimination frequently feel that they have been victimized and are in search of compelling dignity and respect from the employer who allegedly harmed them.  It is not unusual to face an employee in an employment mediation situation who feels extremely upset and desirous of extracting “a pound of flesh” from the employer.  The mediation process permits the employee to vent and aids in reducing the stressors in order for both sides to better appreciate their respective position and find to common ground for a resolution of the dispute.


While many claim to be effective mediators, few possess the skills and knowledge necessary to effectively mediate an emotionally charged employment dispute.  Experience counts when it comes to mediators.  The mediator must be highly knowledgeable, an exceptional listener, a strong facilitator, an objective evaluator, a knowledgeable employment law specialist and a defacto psychiatrist/psychologist.  The mediator must have the respect and gain the trust of each participant at the mediation in order to be effective.  The mediator must be the person who tactfully imposes the obligation on each side to “see reason”.

B.
Advantages and Disadvantages of Mediation


1.
Advantages:



●  Brings parties together




●  Creates win-win environment vs. “zero sum”



●  Enhances confidentiality of resolution 



●  Cost effective




●  Less time consuming than litigation 



●  Limits emotional stress




●  Availability of a neutral third party “referee” 



●  Parties control their own destinies/fashion their own resolution




●  Preserves relationships and avoids ill will




●  More comfortable atmosphere 




●  Highly flexible process



●  More creative remedies 



●  Focuses on specific interests of parties


2.
Disadvantages:



●  Compromise of legitimate claims



●  Educates parties on positions in advance of litigation 




●  Requires active participation by each party



●  Emotionally draining




●  Expense without guarantee of resolution 




●  Can polarize parties to a greater extent


C.
When Mediation is Appropriate


The advantages of mediation far outweigh the disadvantages provided the parties properly approach and meaningfully participate in the process.  Mediation will work if and only if the parties want the process to work.  Each party must approach the mediation with a positive attitude and with a willingness to participate in good faith.  Each party must be willing to truly appreciate the interests and needs of the other parties.  The “deal maker” for each party must be present and must have sufficient authority to fashion and extend reasonable offers and accept settlement on its final terms – whatever that may be.  Most importantly, the parties must come to the mediation with reasonable expectations or, at least, acquire such shortly after the outset of the mediation.

Mediation is appropriate when:


1.
Cost of litigation exceeds risk/reward 


2.
Reasonable opportunity for settlement exists


3.
Parties not speaking 


4.
Misapprehension of facts/positions of parties


5.
Parties don’t have “stomach” for litigation 


6.
Client questions need for litigation and mistakenly believes 




settlement will occur in advance of trial

D.
Successful Mediation Strategies for Employers and Counsel


1.
Thorough preparation 



2.
Thorough analysis of facts



3.
Thorough analysis of law



4.
Assessment of strengths/weaknesses/risks/goals of parties - “Best 



Alternative If Negotiated Agreement Does Not Result From The 



Mediation”


5.
Identify stumbling blocks to resolution



6.
Develop multiple solutions based upon interests of parties



7.
Assess accurately your bargaining power



8.
Conduct pre-mediation discovery or, at least, the exchange of basic 


written materials related to the case


9.
Limit negotiations immediately preceding mediation conference



10.
Prepare simple pre-mediation brief 



11.
Prepare client in advance of mediation



12.
Prepare the “Show” visual aids



13.
Establish a rapport with the opposing counsel



14.
Sequester the dealmakers



15.
Request pre-mediation conference at outset 




●  Legitimize Your Position 





●  Establish credibility 





●  Explain history of dispute





●  Identify your interests and needs


16.
Direct the mediator instead of the mediator directing you



17.
Develop “persuasive justifications” for each position 



18.
Develop the “smoking gun” as the surprise element causing 



settlement due to the opposing party being uncertain of their 



position 


19.
Utilize a skilled employment law mediator



20.
Consider innovative settlements along non-traditional lines 




including contingent payments based upon the parties’ positions


21.
Abandon sterile legal arguments and correctness of position during 


the mediation process

 

22.
Don’t excessively antagonize the other side in opening statement 



or during the proceedings


23.
Caucus freely



24.
Be careful of the information shared with the mediator


25.
Utilize shuttle diplomacy 



26.
Have comfortable facilities and caucus rooms available


27.
Start the mediation at 10:00 a.m. and consider lunch being catered  


28.
Build a mediation binder with helpful hints and pertinent 




information 


29.
Don’t overwhelm the mediator and opposing parties with written  



materials


30.
Limit your client speaking during the mediation but encourage the 



other party to do so


31.
If opposing party is taking a very absurd position, take a similar



position -- at least at the beginning


32.
Be careful of multiple party mediation where one party falls victim 


to being “ganged up”


33.
Once the deal is struck quit talking/start writing


34.
No one leaves the room until the Settlement Agreement is signed


35.
Utilize Pre-Mediation Agreements 

36.
Utilize Mediation Agreements, including confidentiality provisions – Appendix A
37.
Validate the legitimate interest of the opposing party 


E.
Tips for Drafting Settlement Agreements


1.
Introduction 


Don’t start thinking about the terms you want in your settlement agreement after the mediation concludes successfully. By the time the mediation is over you will be emotionally drained and will not want to take the time and effort to memorialize the agreement in writing. But, you have no choice.  The deal is not struck until the signatures are on the bottom line.  Moreover, thinking in advance about the terms of the eventual settlement agreement may alert you to special terms you will want to address early on in the mediation.  While it is recommended that you take a draft agreement with you on disc along with your laptop, at the very least, hand write any settlement reached before the parties leave the mediation room.  If you do not have all of the exact language of the agreement solidified by the end of the mediation, your only other choice is to have the mediator retain authority to assist the parties in working out the final language. Try to avoid this process at all cost because parties get “buyers’ remorse” over settling and may wish to renege on the settlement or make inroads into the terms when the drafting process occurs.


2.
Essential Clauses




A settlement agreement and complete release must be artfully drafted.  It must encompass all of the terms and conditions for settlement and be drafted consistent with state and federal laws which address settlement provisions.  Attempting to “pirate” various desired clauses from numerous old agreements you have found, can spell disaster.  Each agreement should be tailored to the specific facts of the matter.  



Some of the traditional clauses found in a settlement agreement are:



a.
Identification of the Parties   Make sure that you identify  by their exact name each party to the dispute and use the correct corporate name.



b.
Consideration  Specifically identify what consideration is being given by the employer in order to have a binding agreement.  Consider citing as additional consideration the employer converting the termination into a voluntary quit and/or providing a neutral letter of recommendation.  Specify that the employee is dismissing all claims before courts and agencies.   




c.  
Release  Each settlement agreement must contain a complete release of all claim.  The employer’s affiliated businesses, shareholders, directors, officers and agents must be released from liability as well.  Specifically enumerate the laws under which claims could have been advanced by the employee.  Remember that the employee cannot waive his or her claims to Workers’ Compensation benefits unless approved by the Ohio Industrial Commission pursuant to a separate release.  Also, certain benefits such as vested retirement benefits cannot be waived.  Consider adding a clause that states, “This agreement does not waive any claim that is not subject to waiver under applicable law.”   Make sure the employee releases any claim to attorneys’ fees because such claims may survive a settlement agreement not having an express wavier of attorneys’ fees.  



d.
Confidentiality     Make sure you have a clause requiring the employee to keep the terms and conditions of settlement confidential.  While this is a deterrent to the settlement being publicized, do not expect complete confidentiality.  Consider liquated damages being imposed upon the employee for breach of the confidentiality clause.  This and other clauses customarily are drafted so that only the employee must maintain the confidentiality.  Astute plaintiffs’ attorneys will ask that this and other clauses be made mutual as to their responsibilities.  



e.
Employer’s Property  Obligate the employee to immediately return all company property including computer software and information  which may be stored on laptops and home computers. 



f.
Confidential Information  Have the employee acknowledge that he/she had access to confidential, proprietary and trade secret information during their employment and that the employee will keep such information confidential forever.



g.
Nondisparagement  Have the employee refrain from making negative comments about his or her employment with or separation from the employer including all personnel.  Be prepared for a request from plaintiff’s counsel that this clause be made mutual.  This can cause liability to an employer and requires that the Human Resources Department instruct the employer’s agents to refrain from disparaging the employee.  



h.
Reemployment    It is highly desirable not to reemploy a terminated employee because it can give rise to additional claims.  Have the employee specifically waive any right to reemployment.  A better school of thought is to have the agreement not to seek reemployment as a promise made by the employee as opposed to a waiver.   



i.
Continuing Employment    If an existing employee has brought claims against the employer and they are resolved through mediation, strongly consider incorporating as part of the terms of settlement a resignation of the employee.  Specifically identify the resignation/termination date.  Continued employment by the employee following settlement can spawn claims of retaliation.   



j.
Non-Competition/Solicitation  Often employment agreements signed at the outset of employment contain non-competition and non-solicitation of customers and employees.  Similar provisions can be incorporated within the settlement agreement.  Be careful not to void covenants not to compete and covenants of non-disclosure of confidential information through a traditional settlement clause stating that the mediation settlement agreement represents the entire agreement of the parties and voids all other agreements.  Make sure you know what agreements are being voided.  



k.
Law/Venue  Make sure to specify the laws of Ohio control the construction, interpretation and performance of the agreement.  You do not want to be guessing about what the laws in another state may be.  In any action for enforcement of this agreement, specify your home county and/or the federal court in your area.  You do not want to litigate in a foreign jurisdiction.   You may wish to include an arbitration provision whereby any disputes arising out of or related to the terms and enforcement of the settlement agreement will be arbitrated instead of litigated.  This can save time and expense.  



l.
References  Try to avoid provisions whereby the employer offers to provide oral or written references.  If this becomes an essential part of the settlement, offer a reference only in written form attached to the settlement agreement.  Caution your employees not to provide oral references once this settlement has been reached.   



m.
Christmas Tree Trimmings    To sweeten the pot, you  may wish to accord certain additional monies and benefits.  For example, because most agreements are taxable, an employer could offer to pay the estimated income taxes of the settlement.  Wage continuation is another option through normal payroll practices.  An annuity could also be purchased to provide periodic income.  Life, disability and health insurance are additional benefits which could be provided but be careful that your company’s policies do not require that the employee signing the agreement has to be an active employee in order to be eligible. Offer to pay a portion of the COBRA payments in lieu of actually providing medical insurance.  Other benefits to sweeten the pot can include:  Outplacement services, medical/psychological services, resignation in lieu of termination, EEO sensitivity training imposed upon the employer, development of policies to eradicate the perceived injustice which arose, a written apology by a representative of the company and personal property such as the employee keeping their laptop computer.  



n.
Older Workers Benefit Protection Act  The Age Discrimination In Employment Act was amended by the Older Workers Benefit Protection Act to compel certain provisions within a settlement agreement when the parties desire to waive claims for age discrimination.  Some of the most widely known terms, which must be incorporated, are the 21 days to consider accepting the agreement and the seven days to renege on the executed agreement.  The employee’s rights, under the Act, must also be specifically stated in the agreement in order to waive age claims as well.       





3. 
The Model Agreement – See Appendix B


F.
Enforceability of Mediation Agreements


1.
Pre-Mediation Agreement



Alternative dispute resolution mechanisms such as mediation and arbitration are extremely vogue in our current legal society.  These procedures are encouraged by both federal and state courts today in order to lessen the backlog of cases in our judicial system.  In fact, some state and federal courts compel litigants to mediate their disputes through a court appointed mediator before proceeding to trial even if one or more of the parties voices opposition to the process.  See In re Atlantic Pipe Corp., 304 F.3d 135 (1st Cir. 2002).  See also In re African Am. Slave Descendant’s Litigation, 2003 U.S. Dist. LEXIS 12634 (N.D.E.D. Ill. 2003).  In addition, many employment agreements and other types of commercial contracts specify that the parties will first attempt to mediate their disputes before litigating in court.  These agreements to mediate are generally enforced by the courts because of their healthy regard for the public policy of favoring alternative dispute resolution procedures.  Ghanem v. American Greetings Corporation, et al., 2003 Ohio App. LEXIS 5285 (Ohio Ct. App. 8th Dist. 2003); Gerig v. Kahn, 95 Ohio St. 3d 478 (Ohio 2002); Kelm v. Kelm, 92 Ohio St. 3d 223 (Ohio 2001).  While courts are almost certain to uphold agreements to mediate, agreements to arbitrate must possess sufficient procedural and substantive safeguards to be enforced.  See Circuit City Stores, Inc. v. Adams, 532 U.S. 105 (2001); McMullen v. Meijer, Inc., 337 F.3d 697 (6th Cir. 2003).


2.
Agreements to Mediate



No mediation should go forth without a basic agreement detailing the terms, conditions and procedures for the actual mediation.  Most such agreements are basic in scope, are drafted by the mediator in a somewhat standard form and are presented to the parties at the outset of the mediation conference for consideration and acceptance.  One of the critical provisions essential to each such agreement is a clause which forbids the parties from utilizing settlement discussion information addressed in the mediation in any subsequent litigation.  Ohio Revised Code § 2317.023 specifically governs the confidentiality of mediation communications and prohibits the disclosure of mediation communications in a civil or administrative proceeding.  Section 2317.023(A)(2) defines “‘mediation communication’ as a communication made in the course of and relating to the subject matter of a mediation.”  In addition, there is a general prohibition under rules of evidence to utilize such information in trial.  These provisions facilitate open discussions during the mediation process.  How the costs of the mediation will be paid, including such items as the expense of the mediator and the facilities need to be addressed in the agreement as well.  See the model Mediation Agreement attached as Appendix A.


3.
Settlement Agreements Reached at Mediation



Although mediation is generally a non-binding process, if the parties reach an agreement through the mediation process it is binding on both parties.  Courts have held that an agreement to settle, memorialized by the mediator, is as enforceable as any contractual agreement.  Forysiak v. Laird Marine and Manufacturing, 2001 Ohio App. LEXIS 4682 (Ohio Ct. App. 6th Dist. 2001).  Therefore, agreements reached during mediation should not be entered into without due thought and consideration.  
APPENDIX A

MEDIATION AGREEMENT

1.
Agreement to Mediate.  ____________ and ____________ (the “Parties”) voluntarily agree to mediate their dispute, subject to either party’s right to withdraw from the mediation at any time.  The mediation is scheduled to occur at 10:00 a.m. on ______, at the office of ___________________________________________________________.  Each Party shall send at least one representative to the mediation (other than an attorney) who has settlement authority without the need to confer with others not present at the mediation.  


2.
Confidentiality.  The mediation process among the Parties is a privileged settlement negotiation and shall be confidential.  The Parties, their participants and the Mediator shall not disclose information regarding the process to other persons or entities, including, without limitation, settlement terms or, in the case of impasse, the reason for such impasse, unless the Parties otherwise agree in writing.  The Mediator shall not be subpoenaed or called to testify as a witness, consultant or expert in any pending action relating to the subject matter of the mediation, including those between persons or entities not participating in this mediation.  No Party or participant shall seek to introduce, for any purpose, evidence of a statement or of conduct during mediation at any trial, arbitration or proceeding that may later be held between the participants.  No Party or participant may subpoena any documents (not otherwise discoverable) utilized in or resulting from the mediation. 


3.
Fees and Expenses.  The Parties agree to equally share the Mediator’s fees and expenses.  The Mediator’s fee is $275.00 per hour including preparation and travel time.  The Mediator’s expenses include charges for facsimiles, photocopies, etc.  A deposit applicable to fees and expenses in the amount of $1,000.00 shall be paid by each of the Parties prior to commencement of the mediation.   

4.  This Agreement may be executed in duplicate originals.  








[PARTY]
____________________________

 
BY:__________________________

Robert T. Dunlevey, Jr., 

Attorney for __________________
 

ITS:__________________________









[PARTY]
______________________________

BY:__________________________

_________________, Attorney for 

______________________________

ITS:__________________________

_______________________________

Date: ______/______/______

_____________, Mediator 
APPENDIX B

SETTLEMENT AGREEMENT AND RELEASE OF ALL CLAIMS
This Agreement is entered into between _________________ ("Employee") and _____________________ ("Employer").

Certain issues have arisen between the parties, including, but not limited to, issues relating to Employee's employment with and separation from Employer.  By this Agreement, the parties desire to put to rest all such matters.  The parties agree as follows:

1.
CONSIDERATION
As consideration for this Agreement, Employer agrees to pay to Employee the gross amount of $__________ minus all lawful deductions and contributions.  In further consideration, the Employer shall convert the termination to a voluntary quit and merely provide the date of hire and last day of work to any prospective employer.  Employee must cause all prospective inquiries for employment to be made through ___________________.

2.
RELEASE


Employee, for himself/herself, his/her heirs, administrators and executors does hereby fully and forever release and covenant not to sue the Employer, its parents, subsidiaries,  successors, assigns, affiliates, agents, owners, shareholders, directors, officers, attorneys, employees, joint venturers, insurers, representatives, plans, and fiduciaries and all persons acting in concert with any of them, of and for any and all demands, causes of actions, debts, complaints, claims, liabilities, obligations, promises, agreements, controversies, damages, and expenses (including attorneys( fees and costs) of any nature in law or equity which Employee ever had, now has, or may have, known or unknown, foreseen or unforeseen, accrued or hereafter accruing, including but not limited to, those which relate to Employee(s employment with the Employer and separation therefrom and further, including but not limited to, all claims based on tort, contract, and any claim arising from any alleged violation by the Employer of any federal, state or local statutes, ordinances, regulations, Executive Orders, or common law, including, but not limited to, the Age Discrimination in Employment Act of 1967, the Americans with Disabilities Act, the Employee Retirement Income Security Act of 1974, Title VII of the Civil Rights Act of 1964,  the Equal Pay Act of 1963, Ohio Revised Code, Chapter 4112 and other employment laws of the state of Ohio, or any claim based on alleged discrimination, breach of contract or public policy, wrongful or retaliatory discharge and all claims to salary, salary continuation, bonus, vacation, incentive awards, insurance, benefits and/or compensation except as specifically enumerated herein.  Employee further waives any claims for reinstatement and agrees that he/she will not seek employment with the Employer.  Employee is aware of his/her right to file legal proceedings, and/or to consult with or file a charge with the appropriate administrative agency or agencies, including, but not limited to, the Equal Employment Opportunity Commission, the Ohio Civil Rights Commission and the U. S. Department of Labor and has chosen not to do so.  
3.
COMPLETE RELEASE
Except as necessary for Employee to enforce this Agreement, this Agreement is intended by the parties to be a general release and a covenant not to sue which extinguishes all claims and precludes any attempt by Employee to initiate any litigation against the Employer regarding any matter, incident, or thing.  Employee represents that he/she does not claim an interest in, has not made any claims, or has not filed any other complaints or charges against Employer with any local, state or federal department, agency or court.  If any department, agency, or court assumes jurisdiction of any complaint or charge against the Employer, Employee will request, in writing, said entity to withdraw or dismiss the matter.

4.
CONFIDENTIALITY
 Employee has kept the terms that have been discussed and shall keep this Agreement, the terms hereof, and any discussions giving rise to this Agreement, confidential, and shall not disclose to or discuss with any other person or entity, this Agreement or its provisions, including the fact that payment was made or the amount of such payment, other than to disclose the fact that an agreement was made, and that he/she cannot discuss the Agreement further.  It shall not be a breach of this Agreement if Employee is required to disclose the terms hereof in order to comply with any appropriate tax authority or respond to a lawful subpoena.


A violation of this paragraph shall be deemed a material breach of this Agreement and entitle Employer to recover actual and consequential damages and attorneys( fees.
5.
EMPLOYER(S PROPERTY
Employee has returned or will return to Employer all company property, including, but not limited to, company passes, keys, telephone calling cards, identification cards, files, records, computer access codes, computer hardware, computer programs, instruction manuals, business plans, policy manuals, employee handbooks, and other property which Employee prepared or helped to prepare in connection with his/her employment.  

6.
CONFIDENTIAL INFORMATION
Employee acknowledges that, while employed by the Employer, he/she may have had access to and become acquainted with certain confidential, proprietary, and trade secret information belonging to Employer.  Employee represents that he/she has not utilized such information for his/her own benefit, or disclosed such information to any other person or entity for any purpose. Employee further represents that he/she will not utilize such information for his/her own benefit or disclose such information to any other person or entity at any time in the future. 
7.
NONDISPARAGEMENT
Employee shall refrain from making any negative comments about his/her employment with or separation from Employer, including the Employer, its affiliates and their owners, officers, directors, shareholders, employees, agents, successors and assigns.

8.
LAW/VENUE
The construction, interpretation and performance of this Agreement shall be governed by the laws of the state of Ohio.  In any action to enforce this Agreement, venue shall be proper only in the Montgomery County Court of Common Pleas or the United States District Court for the Southern District of Ohio Western Division at Dayton. 

9.
ENTIRE AGREEMENT
This Agreement contains the entire agreement between the parties and fully supersedes any and all prior agreements or understandings, whether oral or written.  Employee acknowledges that in executing this Agreement, Employee has not relied upon any representation or statement not set forth herein made by any of the releasees or by any of the releasees( agents, representatives or attorneys with regard to the subject matter of this Agreement. 

10.
SEVERABILITY
The provisions of this Agreement are severable, and if any provision or the scope of any provision is found to be unenforceable, the other provisions or the affected provisions as reduced in scope shall remain fully valid and enforceable.

11.
DRAFTING PRESUMPTION
This Agreement shall be construed without regard to any presumption or other rule requiring construction against the party who caused it to be drafted because each party has had the opportunity to review and revise this Agreement.

12.
PROCEEDINGS AGAINST EMPLOYER
Except in the event Employee is compelled to do so by subpoena or court order, Employee agrees not to participate or aid in any way in any suit or proceeding against Employer that is or may be brought by any other person or entity.
13.
ACKNOWLEDGMENT
Employee represents and acknowledges that before signing this Agreement, Employee has read same carefully, fully understands its terms, content, and effect, and has had the opportunity to seek advice from an attorney of his/her own choosing and has either decided not to consult with an attorney, or has had an attorney review the document and has relied upon the judgment and advice of the attorney.  

14.
DISPUTED CLAIMS
It is agreed that this settlement is in compromise of a doubtful and disputed claim, and that the payment made is not to be construed as an admission of liability on the part of the party or parties hereby released, and that said releasees deny liability therefor and intend merely to avoid litigation and buy their peace.

15.
INDEMNIFICATION
Employee agrees to indemnify and save harmless Employer, its successors, assigns, subsidiaries, affiliates, agents, directors, officers, shareholders and employees from any and all claims, damages, losses, lawsuits or expenses, including attorneys( fees, which may result from any breach of this Agreement by Employee.

16.
COUNTERPARTS
This Agreement may be executed in one or more counterparts, each of which shall be deemed as original, all of which together constitute one and the same Agreement.  
17.
AGE DISCRIMINATION IN EMPLOYMENT ACT ((ADEA()
Exclusively as this Agreement pertains to Employee(s release of claims under the ADEA, Employee, pursuant to and in compliance with the Older Workers Benefit Protection Act:  (i) is advised to consult with an attorney prior to executing this Agreement; (ii) is afforded a period of twenty-one (21) days after receipt to consider this Agreement; and (iii) may revoke this Agreement during the seven (7) days following its execution, but only as it relates to the ADEA claims.  To the extent Employee executes this Agreement prior to the expiration of the twenty-one (21) day period specified in (ii) above, Employee acknowledges that he/she was afforded the opportunity to have a period of at least twenty-one (21) days to consider it and that he/she, by signing this Agreement earlier, did so voluntarily.  Employee also agrees that this Agreement is written in a manner that enables him/her to fully understand its content and meaning.  This Agreement as it pertains to a release of claims under the ADEA shall become effective and enforceable seven (7) days after its execution.  All other provisions of this Agreement or parts thereof shall become effective and enforceable immediately upon execution; provided, however, that if Employee revokes this Agreement as provided in (iii) above, Employer may revoke this Agreement in its entirety during the seven (7) day period following Employee(s revocation.  Written notice of any revocation by Employee must be delivered to the Employer by facsimile transmission, with an original notice sent by overnight courier service, on the effective date of revocation.
EMPLOYEE(S SIGNATURE AFFIXED BELOW SIGNIFIES THAT HE/SHE HAS VOLUNTARILY AND WITH FULL KNOWLEDGE OF THE SIGNIFICANCE ENTERED INTO THIS AGREEMENT WITH FULL COMPETENCE TO DO SO AFTER CAREFULLY READING AND UNDERSTANDING IT.

DATE DELIVERED TO EMPLOYEE:       ___/____/2004
__________________________________

EMPLOYEE

Execution Date: _____________________

COMPANY NAME

By:  _______________________________

       REPRESENTATIVE NAME

Execution Date: _____________________

You have the right to consult with an attorney 

                                              

before executing this document.

DUNLEVEY, MAHAN & FURRY
110 North Main Street, Suite 1000

Dayton, Ohio  45402-1738

(937) 223-6003 
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