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Mold as a substance has existed for millions of years.  Mold has resulted in the discovery of the lifesaving drug — penicillin.  Most of us have come in contact with mold in one way or the other many times in our everyday lives.  Until recently, mold was something we lived with or tried to eradicate, but it did not receive the publicity and notoriety that it has received in the last several years.  Why the change? — litigation.

Statistics reveal that prior to the year 2004, mold was involved in litigation issues infrequently at best.  However, after at least one major plaintiff’s verdict in a lawsuit in 2001, premised on the development of mold in a private residence, the exponential increase in mold claims has been staggering.
Some people think of mold as the next asbestos.  As litigation in asbestos cases winds down, many people believe that plaintiffs’ lawyers will be looking for another pot of gold at the end of the litigation rainbow.  There are a couple of major differences between mold and asbestos.  Both are naturally occurring substances.  But, asbestos has to be removed from its natural environment to be used to obtain its benefits.  Mold is something which can occur in our everyday lives, which is seen to have no useful benefit, and is objectionable in its appearance.  This gives rise to concerns by anyone who comes in contact with it.  In addition, while asbestos, as it is used commercially and industrially, can be removed and replaced by something viewed as non toxic, mold, if removed, frequently grows back.  While the ill effects of asbestos are known, the potential ill effects of mold are still subject to much controversy.  
The remediation of mold has given rise to a new industry of mold remediators.  At this time, few states have any legislation or regulations to govern the mold remediation business.  While many people may oppose licensing requirements for mold remediators, or standards of conduct for mold remediators, without such guidelines and regulations anyone entering into this business is exposed to significant potential liability.  If there are no standards against which the quality of the work can be measured, most courts would apply a reasonable person test to determine whether the work done by the mold remediation company was acceptable and sufficient, whether it provided the promised results and met the expectations of the consumer.

In Texas, House Bill 329 requires the Texas Department of Health to establish a code of ethics and licensing requirements to govern mold remediation companies.  Many other states, at this time, have listed mold under their state pesticide laws.  Although these laws are very generic, many do have requirements for remediators under their law to meet certain standards.  Be this as it may, they still do not mandate that only a licensed company may remove mold.

For the insulation contractors, this new area of litigation gives rise to concerns where none have existed before.   Mold requires four basic things to propagate.  It requires water which can be just high humidity or dampness; food which can be any organic substance; a wide range of appropriate temperatures; and a lack of ventilation.  Based on this scenario, unlike asbestos, the insulation manufacturer should not see significant involvement in litigation as a result of mold issues.  However, the contractor and perhaps the owner are exposed to a much greater likelihood of involvement in litigation as they will be seen as the two entities which control the environment and, therefore, the development of mold.
The first area of potential liability for a contractor and/or owner will be workers’ compensation.  These will be claims by employees that they suffered some ill effect from exposure to mold spores in the course of and arising out of their employment.  Most authorities agree that to suffer ill effects from mold, one must be exposed to airborne mold spores so that they can be inhaled or ingested into the body.  Therefore, care must be taken in the workplace to ensure that such an exposure does not occur.  Or, if it occurs, that appropriate personal protective equipment is being worn by the employee who has the potential for exposure.
It is a widely accepted procedure in the insulation contracting industry that before existing insulation is removed, it is visually evaluated and tested, if necessary, to determine whether it contains any asbestos.  If asbestos is found, then a very sophisticated removal procedure must be employed to avoid exposure to employees or bystanders to asbestos fibers.  With mold, we have added a second issue for evaluation of the work site before work can proceed.  Now, before insulation is removed preparatory in installing new insulation, a determination must be made as to whether mold exists on the insulation to be removed.  Again, if mold does exist, in order to ensure as much as possible that employees will not become ill and/or file a workers’ compensation claim, appropriate removal procedures must be put in place.  At this point, the author is not aware of any states which require that only licensed mold remediators be permitted to remove materials containing mold.  Many states have requirements that asbestos-containing material can only be removed by a licensed asbestos abatement contractor.  While such guidelines do not yet exist for mold, the contractor or employer removing materials containing mold must use effective precautions to prevent employee exposure to mold spores and a subsequent workers’ compensation claim.
Another unfortunate difference between asbestos and mold is that while asbestos is readily identifiable by most trained and many untrained observers, and its ill effects are well known, there are over a thousand species of mold which have been identified in the United States, not all of which are toxic.  Therefore, although mold is easily identifiable, it is not as easy to determine whether the mold which is observed may be toxic.  

Because of this currently unsettled state of the law, and because of the lack of consistent opinion as to potential ill effects of mold, it is not beyond reason that an employee who has worked on a job and been exposed to even non toxic mold, will file a workers’ compensation claim against the employer for any illness which occurs subsequent to his/her mold exposure.  Although in many of these cases the employer will probably be successful in defending the workers’ compensation claim, the costs of defense, as well as the cost of care for those claimants who are successful in pursuing their workers’ compensation claims, may very well result in significant increases in the cost of workers’ compensation coverage.

A second reason for ensuring that when mold is identified and is to be remediated, that the remediation be accomplished under fairly strict controls, is the potential general liability to their parties.  Do not forget, with regard to “toxic mold exposure”, it is the dry airborne spores that have the potential for entering the body and causing harm.  Therefore, if you are removing insulation which is contaminated with mold, and you are not doing so in a regulated area, although your employees may be protected with personal protective equipment from inhaling mold spores, employees of your customer as well as other bystanders, who are not so protected, may come in contact with the mold spores.
As I have stated at least one other time in this article, the jury is really still out as to what the actual effects of mold are on the human body.   However, the mere fact that there is a dispute between medical professionals as to the effects of different types of mold on the human body, will not prevent the trial lawyer from pursuing a legal remedy against a business who he believes permitted his client to be exposed and subsequently harmed by mold.

Although the Ballard case, in Texas in 2001, seems to have given the jumpstart to mold litigation, there have been other adverse decisions as a result of mold exposure.  For example, in New York, in the case of Martin v. Fulton City School District, a case that was decided in 2002, the New York Supreme Court ruled that the teacher’s exposure to mold was not an occupational disease, but was the result of a specific condition peculiar to her place of work.   In Arkansas, in 1995, in the case of Crossett Public Schools v. Gourley, a teacher complained that her seasonal allergies had become more constant and severe following development of mold in her classroom and the court concluded that the exposure was peculiar and characteristic of her particular employment in that her employment exposed her to a greater risk of the disease.
Until legislation is promulgated which deals with the mold issue, mold cases will be decided primarily on a case-by-case basis with no real parameters for mold exposure and subsequent illness or injury.  In addition to Texas, in California, Senate Bill 732 has established a timeline for developing mold exposure limits as well as regulations governing mold exposure.  Other states have taken some action directing their Departments of Public Health to investigate and address the mold issue, but few specific regulations have yet been promulgated.

Finally, as employers, you must always be aware of the presence of the Occupational Safety and Health Administration in your daily activities.  Although OSHA, as of now, has no specific standards dealing with mold, all employers must be aware of the General Duty Clause.  The General Duty Clause which is Section 5(a)(1) of the Occupational Safety and Health Act, requires that an employer is to provide its employees with a place of employment that is free of recognized hazards which are causing or likely to cause death or serious physical harm.  As a greater amount of medical evidence and opinion is developed which indicates serious toxic effects of mold exposure, mold will become, if it has already not become, a recognized hazard in the workplace.  And, although there are no specific regulations directing an employer as to actions necessary to control employee exposure to mold, any employer who has employees who are exposed to mold will be expected to provide necessary safeguards with either engineering controls, administrative controls, or personal protective equipment to protect their employees from mold exposure and the potential ill effects of that exposure.
Obviously, this is a developing area for regulation and litigation.  It is an area in which all business people should pay attention and be involved.  Because it appears that the scientists are not yet “on the same page” as to the effects of mold on the human body, care must be exercised to ensure that the regulators keep this issue in perspective and consider all aspects of the issue when developing regulations, standards, and guidelines for our protection.

