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With litigation involving asbestos having reached its high watermark, the insulation industry has been concerned as to whether any other issue will replace asbestos as cause for concern.  In 2001, a jury in Texas awarded damages to a husband and wife in the amount of $33 million for claims related to the development and existence of mold in their home.  With this decision known as the Ballard case, mold became a new item of concern for the insulation industry.  Following Ballard, the number of insurance claims and court cases involving mold increased significantly.  The number of these cases slowed somewhat in 2004 and 2005, but there is still significant interest in this area of litigation.

Articles have been written about mold in national publications, most meetings of trade organizations have had at least one presentation on their agenda concerning mold, and both the defense and plaintiff’s bars have held seminars concerning how attorneys should begin to address the mold issue.


Although mold has not yet developed into the asbestos of the 21st Century, the number of mold cases appears to be on the increase, and the areas of potential mold liability have become better defined.  There have been both personal injury and workers’ compensation verdicts rendered concerning liability for mold across the United States.  In addition to the Ballard decision in Texas, there have been other decisions involving the bad faith handling of insurance claims arising out of the existence of mold in California and other states.


In the construction industry, contractors face liability for mold damages from a variety of potential plaintiffs.  First, there is a potential for workers’ compensation claims being filed by workers who claim that while working for you they have been exposed to mold spores and developed various forms of lung conditions or have aggravated preexisting lung conditions for which they are entitled to receive workers’ compensation benefits.  In some states, where the concept of intentional tort exists, there is even the possibility of a separate lawsuit being filed against you by your allegedly injured worker because of your failure to take action to protect him/her from exposure to mold spores.  There is a potential liability from the family of employees if they develop illness because contaminated clothing was brought home from the worksite thereby exposing them to the same mold spores to which their spouse was exposed on the job.  

Your customer could be a plaintiff because of liability it may face as a result of mold purportedly resulting from your installation of insulation.  Then, of course, there is a potential for third parties who are allegedly exposed to mold spores because they visited the location where you installed insulation, which allegedly developed mold.  Of course, you could also be named as a third-party defendant in litigation brought against a general contractor for whom you were working on a construction project.  We can never lose sight of potential liabilities to OSHA for general duty clause violations because of the alleged exposure of your employees to a recognized hazard, which is causing or is likely to cause death or serious physical harm.  Finally, there is exposure to liability for construction delays, which are brought about by steps you take to make sure you are installing dry materials to dry pipes.


Unfortunately, mold, unlike asbestos, cannot be easily engineered out of existence.  Mold is naturally occurring and can develop on virtually any material if the conditions which foster mold development are present. Where asbestos can be replaced by other forms of insulation, mold form cannot be eliminated in the similar fashion.


Many states are addressing the mold issue through legislation.  Legislation in numerous states varies from mold disclosure acts to limitations on mold exposure and guidelines for enforcing those limitations.  


In 2006, you, as an insulation contractor, cannot put your head in the sand claiming that you are not aware of the mold problem.  The best way to minimize your exposure to mold liability is by taking steps to eliminate as much as possible the potential for mold development, providing yourself indemnification and other protections in your contacts with either the owner or general contractor with whom you are dealing, and maintaining scrupulous records to demonstrate what you are doing to protect your customer and your work product from mold development.


Of course, since one of the key elements necessary for the development of mold is moisture, you need to take whatever steps are necessary to keep the materials with which you are working dry.  You need to inspect materials that you are going to use when they are delivered.  You need to inspect the materials you are going to install at the time you install them to ensure that they are dry.  These inspections need to be recorded in your foreman’s daily log so that records of the inspections and the results of those inspections are maintained and can be produced if necessary.  

When you are ready to install installation, you need to be sure that your procedure for installation is such that moisture is not introduced onto the product during the installation. You need to be sure that the equipment or pipes to be insulated are dry at the time that you install your insulation.  If it appears that the equipment you will be insulating is wet or contains any type of additional moisture, you need to be sure that it is dried prior to the installation.  Again, scrupulous recordkeeping needs to be maintained with all of these steps to demonstrate that you are taking steps to protect the worksite from the potential for the development of mold.


When developing your contracts for the delivery of product, you should negotiate clauses in the contract that permit you to refuse delivery and return material that is wet when it is delivered to the job site.  It would also be good to be able to have indemnification clauses in the contract with your material vendors so that you can recoup any contractual damages you may suffer because you are forced to return materials because they were delivered wet.


When negotiating the contract with your general contractor or owner, you should try to get indemnification language in the contract to protect you from liability if you are exercising due diligence in keeping the materials dry.  Before signing any contract which may require you to obtain insurance coverage for the potential damages which could occur if mold does develop, be sure you have explored the ease in obtaining such insurance and determine that such insurance coverage can be obtained before signing the agreement.  Try to negotiate language in the contract that permits scheduling flexibility which may be needed if material is either delivered wet or becomes wet while being stored pending installation so that you do not have to install wet material even if replacing that material causes a delay in your contract performance.


The bottom line in all of this is to treat mold as a potentially serious issue in any job.  Keep detailed records with regard to not only the installation process, but the receipt of the materials you are going to install and your due diligence in making sure that they are maintained in a dry condition until that installation takes place.  Exercise care in negotiating your contract to be sure that you provide yourself sufficient flexibility in case, in spite of your due diligence, material you have to install is either delivered wet or becomes wet prior to installation.  The keys to successfully avoiding mold liability are to ensure that you have control over the material you are going to install, have negotiated safeguards into your contract and have maintained sufficient records to demonstrate that you have exercised due diligence in preventing the development of mold.
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