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THE INFORMATION CONTAINED IN THIS PACKET IS PROVIDED AS A SERVICE, AND DOES NOT CONSTITUTE LEGAL ADVICE.  ALTHOUGH WE TRY TO PROVIDE QUALITY INFORMATION, WE MAKE NO CLAIMS, PROMISES OR GUARANTEES ABOUT THE ACCURACY, COMPLETENESS OR ADEQUACY OF THE INFORMATION CONTAINED IN THIS PACKET.  AS LEGAL ADVICE MUST BE TAILORED TO THE SPECIFIC CIRCUMSTANCES OF EACH CASE, AND BECAUSE THE LAWS VARY FROM STATE TO STATE AND ARE CONSTANTLY CHANGING, NOTHING PROVIDED HEREIN SHOULD BE USED AS A  SUBSTITUTE FOR THE ADVICE OF COMPETENT COUNSEL.

OHIO MECHANICS’ LIENS
I.
GENERAL

A mechanics’ lien is an interest in real property for the purpose of securing compensation to persons who perform work or furnish materials of the improvement of the real property.  If such a person is not paid, such person may assert a lien against the property if all statutory requirements are met.


“Improvement” is defined broadly to mean “constructing, erecting, altering, repairing, demolishing, or removing any building or appurtenance thereto, fixture, bridge, or other structure, and any gas pipeline or well including, but not limited to, a well drilled or constructed for the production of oil or gas; the furnishing of tile for the drainage of any lot or land; the enhancement or embellishment of real property by seeding, sodding, or the planting thereon of any shrubs, trees, plants, vines, small fruits, flowers, or nursery stock of any kind; and the grading or filling to establish a grade.” Ohio Rev. Code Section 1311.01(J).  Effective March 14, 2003, the definition of “improvement” will include the excavation, cleanup, or removal of hazardous material waste from real property.

Ohio’s Mechanics’ Lien Act has different rules for (1) private improvements, and (2) public improvements.  Within private improvements, there are special rules for residential jobs.
II.
PRIVATE IMPROVEMENTS


A.
Notice of Commencement (1311.04).  Prior to the performance of any work or the furnishing of any materials, the Owner is obligated to record (in the County Recorder’s Office) a “Notice of Commencement” which must include certain information.  The following information found in the Notice of Commencement, if any, is needed to prepare an Affidavit for Mechanics’ Lien:



1.
Legal description of the real property;



2.
Brief description of the improvement;



3.
Name and address of the Owner;



4.
Name and address of the fee owner of the property (if different from Owner); and



5.
Name and address of Owner’s designee, if any.



 
The Notice of Commencement must contain the following statement: “TO LIEN CLAIMANTS AND SUBSEQUENT PURCHASERS: TAKE NOTICE THAT LABOR OR WORK IS ABOUT TO BEGIN ON OR MATERIALS ARE ABOUT TO BE FURNISHED FOR AN IMPROVEMENT TO THE REAL PROPERTY DESCRIBED IN THIS INSTRUMENT.  A PERSON HAVING A MECHANICS’ LIEN MAY PRESERVE THE LIEN BY PROVIDING A NOTICE OF FURNISHING TO THE ABOVE-NAMED DESIGNEE AND HIS ORIGINAL CONTRACTOR, IF ANY, AND BY TIMELY RECORDING AN AFFIDAVIT PURSUANT TO SECTION 1311.06 OF THE REVISED CODE.  A COPY OF THIS NOTICE MAY BE OBTAINED UPON MAKING A WRITTEN REQUEST BY CERTIFIED MAIL TO THE ABOVE-NAMED OWNER, PART OWNER, LESSEE, DESIGNEE, OR THE PERSON WITH WHOM YOU HAVE CONTRACTED.”


 
Request a Copy--A subcontractor, materialman or laborer may request, in writing, a copy of the Notice of Commencement from: (i) the Owner, (ii) the original contractor with whom such person has a contract, or (iii) the subcontractor with whom such person has a contract.  The Notice of Commencement must be provided within 10 days.



 
Owner is obligated to post, and maintain posted, a copy of the Notice of Commencement in a conspicuous place on the real property during the course of the project.



 
If Owner fails to record or post the Notice of Commencement, or fails to respond to a request for the Notice, Owner can be liable for all actual expenses incurred in obtaining the information that would have been contained in the Notice of Commencement.



 
If original contractor or a subcontractor who has been provided with the Notice fails to respond to a request for the Notice from a person with whom there is privity of contract, original contractor or a subcontractor can be liable to the requesting person for all actual expenses incurred in obtaining the information that would have been contained in the Notice.

IF YOUR SUB OR MATERIALMAN REQUESTS A COPY OF THE NOTICE FROM YOU, YOU MUST PROVIDE THE NOTICE TO THE REQUESTING PERSON WITHIN 10 DAYS OR YOU RISK BEING LIABLE FOR ALL ACTUAL EXPENSES INCURRED IN OBTAINING THE INFORMATION THAT WOULD HAVE BEEN CONTAINED IN THE NOTICE.



 
If Owner fails to record a Notice of Commencement, no subcontractor or materialman has to provide a Notice of Furnishing to preserve lien rights.

Effective March 14, 2003, the Mechanics’ Lien Act makes it clear that a subcontractor or material supplier need not serve a notice of furnishing to preserve lien rights for the period before a notice of commencement is recorded.



B.
Notice of Furnishing (1311.05).  If any person has recorded a Notice of Commencement, in order to preserve lien rights,  a subcontractor or materialman must serve, within 21 days after first performing work or furnishing materials, a Notice of Furnishing on: (i) the Owner’s designee (as listed in the Notice of Commencement), and (ii) the original contractor under whose contract the subcontractor or materialman is performing work or furnishing materials.



 
The following do not have to serve a Notice of Furnishing on both Owner and original contractor in order to preserve lien rights: (i) a materialman who has a contract with the Owner, and (ii) a subcontractor or materialman who has a contract with the original contractor (still have to serve Notice of Furnishing on Owner).

SUGGESTION--UPON OBTAINING A JOB, IT IS PRUDENT TO ALWAYS REQUEST A COPY OF THE NOTICE OF COMMENCEMENT WHILE SIMULTANEOUSLY (IN THE SAME DOCUMENT) PROVIDING A NOTICE OF FURNISHING ON BOTH OWNER AND ORIGINAL CONTRACTOR BEFORE ANY WORK IS PERFORMED OR MATERIALS ARE FURNISHED.  THIS REQUEST/NOTICE OF FURNISHING SHOULD BE SENT VIA CERTIFIED MAIL.

Notice of Furnishing should be based on best knowledge and contain the following information: (i) person to whom you are furnishing work or materials, (ii) sufficient description of the subject real property, (iii) the date on which work or materials will be furnished, and (iv) “WARNING TO OWNER: THIS NOTICE IS REQUIRED BY THE OHIO MECHANICS’ LIEN LAW.  IF YOU HAVE ANY QUESTIONS ABOUT YOUR RIGHTS AND DUTIES UNDER THESE STATUTES YOU SHOULD SEEK LEGAL ASSISTANCE TO PROTECT YOU FROM THE POSSIBILITY OF PAYING TWICE FOR THE IMPROVEMENTS TO YOUR PROPERTY.” (See form of Notice of Furnishing in 1311.05(B)).



 
If the sub fails to serve a Notice of Furnishing within 21 days from the date the sub first provided work or materials, a Notice of Furnishing can be served as soon as possible.  Late service will preserve lien rights with respect to work or materials furnished in the 21 day period immediately preceding service of the Notice of Furnishing and thereafter, but will not revive any prior lien rights.



 
Loss of lien rights does not prevent one from suing for breach of contract, unjust enrichment, etc.


C.
Mechanics’ Lien Filing (1311.06).  A mechanics’ lien is asserted by the timely filing of an “Affidavit for Mechanics’ Lien” in the county recorder’s office.  The following information should be given to the lawyer for inclusion in the Affidavit:



1.
The amount due over and above all legal setoffs;



2.
Legal description of the property;



3.
Name and address of the person for whom you provided work or materials;



4.
Your name and address;



5.
Name and address of Owner; and



6.
The first and last dates that you provided work or materials.



 
Must be notarized.



 
See form of Affidavit for Mechanics’ Lien in 1311.06(C). 



 
Deadlines (1311.06(B)).  The Affidavit must be recorded within the following time periods from the last day of providing work or materials for the following types of jobs:




(i)
Residential-- 60 days from last furnishing.




(ii)
Oil Wells, etc. - 120 days from last furnishing.




(iii)
Other - 75 days from last furnishing.


D.
Service of Affidavit for Mechanics’ Lien (1311.07).  Must serve a copy of the Affidavit on Owner within 30 days after filing (plus extra sometimes).  Certified mail is recommended (see 1311.19 for methods of service).



Effective March 14, 2003, if a notice is not served in one of the manners set forth in Section 1311.19, service will nevertheless be complete if either of the following is true: 




(i)
The person served acknowledges receipt, or



(ii)
It can be proved by a preponderance of the evidence that the person 


being served actually received it.


E.
Notice to Commence Suit (1311.11(A), (B)).  After an Affidavit for Mechanics’ Lien has been filed, any person with an interest in the property may notify, in writing, the lienholder to commence suit on the lien.  Service of a Notice to Commence Suit may be performed by the Sheriff.  The person serving the Notice to Commence Suit is obligated to file an affidavit in the county recorder’s office, within 30 days after service is completed, setting forth the manner in which service was accomplished, and attaching a copy of the Notice to Commence Suit and return of service.  If a lienholder fails to file suit within 60 days after service of the Notice to Commence Suit, the lien is void and the property is discharged from the lien.  In any event, even if a Notice to Commence Suit is not served, the lienholder must commence enforcement of its lien during the 6 years from the date it was filed (1311.13).


F.
Bonding Off (1311.11(C)).  After an Affidavit for Mechanics’ Lien has been filed, the lien on the property may be replaced with a bond (“bonding off” the lien).  If the lien is less than or equal to $5,000, the bond shall be double the amount of the lien.  If the lien is greater than $5,000, the bond shall be one-and-a-half times the lien.  Bonding off is accomplished by the filing of an application with the court.  A hearing will be held to determine whether the bond is sufficient.  Once the bond is approved, the security of the bond is substituted for the security of the lien, and the property is discharged from the lien.  Any action of the lien may proceed as an action on the bond.


G.
Damages for Failure to Release Mechanics’ Lien (1311.20).  If a lienholder whose claim has been satisfied or adjudged against him fails to cause the lien to be released within 30 days, such lienholder is liable to Owner for all damages arising therefrom, not to exceed the amount of the lien plus costs.

IF YOU FILE A MECHANICS’ LIEN, YOU SHOULD RELEASE THAT LIEN WITHIN 30 DAYS IF YOU ARE PAID OR IF YOU LOSE.

III.
CONCERNS PARTICULAR TO RESIDENTIAL JOBS
A.
General (1311.011).  The Mechanics’ Lien Act provides extra protection to owners of residential property in order to lower the risk that the owner will have to pay twice for the same improvements.
B.
Special rules for residential jobs apply to (1) “home construction contracts” -- a contract entered into between an original contractor and an owner, part owner, or lessee for the improvement of any single- or double-family dwelling or portion of the dwelling or a residential unit of any condominium property, if the dwelling, residential unit of condominium property, or land is used or is intended to be used as a personal residence by the owner, part owner, or lessee – and (2) “home purchase contracts” -- a contract for the purchase of any single- or double-family dwelling or residential unit of a condominium property if the purchaser uses or intends to use the dwelling, a unit of a double dwelling, or the condominium unit as a personal residence.


C.
Protections for Homeowners.  
(1) 
No Lien if Contractor Paid in Full.  No lien claimant has a lien to secure payment for labor or work performed or materials furnished in connection with real property that is the subject of a home construction contract or a home purchase contract if the owner paid the original contractor in full or if the purchaser has paid in full for the amount of the home construction or home purchase contract price, and the payment was made prior to the owner’s receipt of a copy of an affidavit of mechanics’ lien pursuant to section 1311.07 of the Revised Code.


An owner may file with the county recorder of the county in which the property that is the subject of a home construction contract or a home purchase contract is situated an affidavit that the owner has made payment in full.  Except if the owner, part owner, or lessee is guilty of fraud, any lien perfected on the property by any subcontractor, materialman, or laborer for labor or work performed or for materials furnished is void and the property wholly discharged from the lien, if the lien was perfected after full payment was made. 

(2) 
Liens Capped at “Amount Due”.  If the original contractor has not been paid in full, no lien claimant has a lien to secure payment for labor or work performed or materials furnished for an amount greater than the “amount due” under the home construction contract that has not been paid to the original contractor for the work, labor, or materials or for an amount greater than the amount of the home purchase contract price that has not been paid to the original contractor.  The total amount of all liens for labor or work performed or for materials furnished in connection with a home construction contract that may be enforced in lien foreclosure proceedings shall not exceed the amount due under the home construction contract that has not been paid to the original contractor or the amount due under the home purchase contract that has not been paid to the original contractor.  If the amount due under the home construction contract or under the home purchase contract to the original contractor is insufficient to secure the mechanics’ liens of all lien claimants, each lien shall be secured by a pro rata share of the amount due to the original contractor.  

For the purpose of this section, the “amount due” under a home construction contract or a home purchase contract is the unpaid balance under the home construction contract or the home purchase contract, minus the cost to complete the contract according to its terms and conditions, including any warranty or repair work.

(3) 
If, after receiving written notice from an owner that full payment has been made by the owner to the original contractor for the amount of the home construction or home purchase contract and that payment was made prior to the owner’s receipt of a copy of an affidavit of mechanics’ lien pursuant to section 1311.07 of the Revised Code, the lienholder fails within thirty days after receipt of the notice to cause the lien securing payment for the work, labor, or materials to be released of record, the lienholder is liable to the owner for all damages arising from the lienholder's failure to cause the lien to be released.

(4) 
Construction Lender has Certain Duties.  No lending institution shall make any payment to any original contractor until the original contractor has given the lending institution an original contractor’s affidavit stating:

(a) 
That the original contractor has paid in full for all labor and work performed and for all materials furnished by the original contractor and all subcontractors, materialmen, and laborers prior to the date of the closing of the purchase or during and prior to the payment period, except such unpaid claims as the original contractor specifically sets forth and identifies both by claimant and by amount claimed;

(b) 
That no claims exist other than those claims set forth and identified in the affidavit.


When making any payment under the home construction contract or on behalf of the owner or part owner under a home purchase contract, the lending institution may accept the affidavit of the original contractor and act in reliance upon it, unless it appears to be fraudulent on its face. The lending institution is not financially liable to the owner or any other person for any payments, except for gross negligence or fraud committed by the lending institution in making any payment to the original contractor.

(5) 
Any owner who requests an original contractor to supply the required affidavit may withhold any payment that is due under the home construction contract or under the home purchase contract until the original contractor provides the owner with the affidavit.  The owner’s remedies and rights are not prejudiced by the owner’s failure to request or to obtain said affidavit.

(6) 
If a subcontractor, materialman, or laborer refuses to supply a lien release to the original contractor, owner, part owner, lessee, or lending institution because the amount of money that the original contractor owes the subcontractor, materialman, or laborer is in dispute, the owner, part owner, lessee, and lending institution shall withhold from payment to the original contractor an amount of money equal to the amount of money claimed by the subcontractor, materialman, or laborer.   The owner and lending institution shall pay the withheld amount of money to the original contractor when any of the following occur:

(a) 
The subcontractor, materialman, or laborer gives written notice to the owner or lending institution that the amount of money claimed to be due has been paid.

(b) 
The subcontractor, materialman, or laborer delivers a lien release to the original contractor or lending institution.

(c) 
The original contractor provides the subcontractor, materialman, or laborer with a bond, in a form that is satisfactory to the owner or lending institution and in an amount equal to the amount of money claimed to be due.

(d) 
The time for filing a lien by the subcontractor, materialman, or laborer has expired and no affidavit of lien has been recorded pursuant to section 1311.06 of the Revised Code.

IV.
PUBLIC IMPROVEMENTS

The definitions regarding public projects are generally identical to those regarding private improvements, except that “public authority” is substituted for “Owner,” and “principal contractor” is substituted for “original contractor.”  A claimant is not permitted to file a mechanics’ lien against the real property of a public authority.  Rather, a claimant may assert a claim against the funds which the public authority would otherwise pay to the principal contractor.  In order to assert such a claim, the claimant must provide work or materials (i) for a “public improvement” and (ii) under a contract between the claimant and a principal contractor or a subcontractor.


A.
Notice of Commencement (1311.252).  The public authority is required to prepare (not record, post or serve) a Notice of Commencement prior to the performance of any work or furnishing of any material.  The Notice of Commencement must contain information which a claimant would need to file a Claim Affidavit and must be made “available to the public.”


B.
Notice of Furnishing (1311.261).  In order to preserve claim rights, a claimant (who does not have a contract with the principal contractor) who will provide work or material must serve a Notice of Furnishing on the principal contractor within 21 days after the date the claimant first provided work or materials.  See form of Notice of Furnishing in 1311.261(B).  Each principal contractor and each subcontractor, on the date of entering into a contract with a subcontractor or materialman, must provide, in writing, the name and address of the public authority.  If the principal contractor or subcontractor fails to provide the name and address of the public authority, the principal contractor or subcontractor can be liable for any loss in claim rights that result.

SUGGESTION--AS IN PRIVATE PROJECTS, UPON OBTAINING A JOB, IT IS PRUDENT TO ALWAYS REQUEST A COPY OF THE NOTICE OF COMMENCEMENT WHILE SIMULTANEOUSLY (IN THE SAME DOCUMENT) PROVIDING A NOTICE OF FURNISHING ON THE PUBLIC AUTHORITY AND PRINCIPAL CONTRACTOR BEFORE ANY WORK IS PERFORMED OR MATERIALS ARE FURNISHED.  THE VERSION TO THE PUBLIC AUTHORITY SHOULD CONTAIN A SWORN STATEMENT AS TO THE DATE THE NOTICE OF FURNISHING WAS SERVED ON THE PRINCIPAL CONTRACTOR.  THIS REQUEST/NOTICE OF FURNISHING SHOULD BE SENT VIA CERTIFIED MAIL.


C.
Claim Affidavit (1311.26).  A claim against the funds is asserted by the timely service of a “Claim Affidavit” on the public authority.  The following information should be given to your lawyer for inclusion in the Claim Affidavit:



1.
The amount due over and above all legal setoffs;



2.
Name and address of the person for whom you provided work or materials;



3.
Your name and address;



4.
Name and address of Owner; and



5.
The last date that you provided work or materials.



 
Must be notarized and served upon the public authority’s representative named in the Notice of Commencement.  Should be served by certified mail.



 
Deadline.  The Claim Affidavit must be served on the public authority within 120 days from the last day of providing work or materials.



 
The claimant may, but is not required to, file the Claim Affidavit in the county recorder’s office within 30 days after it was served on the public authority.  The filing, or failure to file, can affect the priority of claims between claimants.  1311.29.


D.
Detention of Funds (1311.28).  Upon receiving the Claim Affidavit, the public authority must detain from the principal contractor or from the balance of the funds remaining, an amount up to the balance remaining that does not exceed all such claims.  However, the public authority does not have to detain any funds for a claimant who is required to serve a Notice of Furnishing, unless the claimant has provided the public authority with a copy of the Notice of Furnishing and a sworn statement as to the date the Notice of Furnishing was served on the principal contractor.  The public authority must place any detained funds in an escrow account to be released (i) as ordered by a court, (ii) as agreed upon by the claimant and the principal contractor, (iii) upon passage of the time period within which one may file a Notice of Intention to Dispute Claim, or (iv) upon a failure to commence suit after being noticed to do so.


E.
Notice of Intention to Dispute Claim (1311.31).  



 
The public authority, upon receipt of a Claim Affidavit, shall, or the claimant may (in the name of the public authority), serve the principal contractor with a copy of the Claim Affidavit, within 5 days after the public authority receives it, together with a notice that the principal contractor must serve a Notice of Intention to Dispute Claim within 20 days. 




If the claimant’s contract was with a sub, the claimant must provide a copy of the Claim Affidavit to that sub within 20 days after serving it on the public authority.  WATCH OUT--If the claimant fails to do so, the claimant forfeits his rights to a claim on the funds.



 
Failure of the principal contractor, or any subcontractor, to serve a Notice of Intention to Dispute Claim on the public authority within 20 days from receipt of the Claim Affidavit constitutes acceptance of the correctness of the Claim Affidavit.  In that case, the public authority must release the funds.

IF ONE OF YOUR SUBS OR MATERIALMEN SERVES A CLAIM AFFIDAVIT, BE SURE TO TIMELY SERVE THE PUBLIC AUTHORITY WITH A NOTICE OF INTENTION TO DISPUTE CLAIM--YOU SHOULD NOT RELY ON THE PRINCIPAL CONTRACTOR TO DO IT.


F.
Notice to Commence Suit (1311.311).  After a Claim Affidavit has been served on the public authority, the public authority, principal contractor or any subcontractor who receives a copy may notify the claimant to commence suit.  If the claimant fails to commence suit within 60 days from the date he was served with the Notice to Commence Suit, the Claim Affidavit is void and the funds must be released to the principal contractor.  In that case, the claimant is still free to sue based on breach of contract, unjust enrichment etc.


G.
Bonding Off (1311.311).  After a Claim Affidavit has been served on the public authority, any interested party may give a Notice to Commence Suit and file a bond with the public authority in the amount of one-and-a-half times the claim.  In that case, the Claim Affidavit is void and the funds must be released to the principal contractor.  The bond replaces the detention of funds.  The bond is void if the claimant fails to file suit in 60 days or if judgment is against the claimant.

