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I.
RESTRICTIONS ON THE EMPLOYER’S RIGHT TO DISCIPLINE AND DISCHARGE:  THE EMPLOYMENT-AT-WILL DOCTRINE

A.
The Historical Rule.  The historic common law definition of employment-at-will is that an employee is employed at the will of his employer, and may be discharged at any time for any reason, be it good reason, bad reason, or no reason at all.


B.
The Law Today.  Today, the employment-at-will doctrine in Ohio would be better set forth as follows:  An employee is employed at the will of his employer, and may be discharged at any time for any reason, be it good reason, bad reason, or no reason at all, provided that an employer may not discharge an employee: on the basis of union or other protected concerted activity; because of sex, race, color, religion, national origin, age, or disability; in violation of any express or implied contractual obligation; where the employer has made promises of continuing employment; where the termination is in violation of some public policy recognized by a constitutional provision, statute, regulation, or by an Ohio judge; where the termination is in violation of some other state or federal statute such as the Family and Medical Leave Act or whistle​blower protection laws; where the termination was in retaliation for an employee exercising rights protected by such laws; or where the termination is in violation of applicable regulations or municipal ordinances.
II.
HIRING EMPLOYEES

A.
Exercise care in hiring.  The single best way of avoiding employee lawsuits is careful hiring practices.  


B.
Know and follow your company’s hiring policies and procedures.


C.
Do not rely too heavily on a resume.  It is the employ​ee's best opportunity to cast their own credentials in a favorable light and hide past problems.  A written em​ployment application, a sound inter​view process, reference checking, and other techniques should be used to verify information on the resume.

D.
Utilize proper interview techniques. Inter​viewers should avoid making representations con​cerning the job or the applicant's long-term future with the company.  To the extent that such representations become necessary, the interviewers should at​tempt to give a realistic impres​sion of the company and the job duties.  If in​terviewers create false impressions in the applicant, that person will become disenchanted rapidly once those expecta​tions are left unfulfilled.  If possible, conduct interviews in teams, and make and keep good interview notes.  This will prove invaluable if the applicant subse​quently makes claims arising out of the interview process.


E.
Avoid illegal inquiries.  Inquiries should concentrate on the applicant’s qualifications for the job.  The law provides that employers may not make inquiries directed at seeking information on any of the following:



1.
Race



2.
Color



3.
National origin



4.
Religion



5.
Age



6.
Sex - Problem inquiries include questions about marital status, children, child care arrangements, plans for future children, and husband’s occupation.



7.
Disability - An employer may not inquire concerning an applicant's medical condition, but may only ask if the applicant can do the essential functions of the job applied for, with or without accommodation.


F.
In screening applicants, consider the candor and honesty displayed during the application and inter​view process.  If an applicant has been less than honest, it is unlikely that they will make a trust​ed employee.


G.
Always obtain a detailed employment his​tory, in​cluding inclusive dates of em​ployment and reasons for leaving each prior employer.  Especially watch for frequent changes in employment, unac​counted-for gaps in employment and reasons for leaving prior jobs.


H.
Obtain and check references prior to hiring.  


I.
Consider conducting background checks.

J.
Prior to hiring, consider the use of pre-employment testing, including drug screening, and skills, personali​ty, hon​esty and psychological testing. 


K.
Be courteous in rejecting applicants.  De​tailed reasons for rejection normally should not be given.

III.
HANDLING PROBLEMS WITH EMPLOYEES

A.
Document, document, document!


B.
Attempt to be fair and consistent.  But avoid references to such words in dealing with employees.  Other words to avoid include "just," "good cause," "company shall," "employee will be granted," "employee is entitled," and "job security."


C.
Don't represent to employees that they will be employed for a specific duration.


D.
Follow the company's policies and procedures.


E.
Handle problems with employees expeditiously.  Because handling problems with employees is distasteful to most managers, there is a tendency to ignore the problem and hope that it will go away.  This not only has the effect of re-enforcing the employee's undesirable conduct, but also can cause resentment by other employees.  Pointing out a deficiency too long after the fact loses impact, and leaves more room for the employee to deny your observations.  Also, implicitly, many employees feel that their transgressions have a very short "statute of limitations," and that it is unfair for you to point out such problems too long after the fact.


F.
Administer discipline confidentially.  If an employee feels publicly humiliated, they are more likely to take legal action to redeem themselves.


G.
Conduct severe or sensitive disciplinary meetings in the presence of a company witness.


H.
Provide the employee opportunity to give his side, but maintain control over the time, place, duration, and participants in any meeting.


I.
Document shortcomings and corrective action taken.  It is one of your few opportunities to create evidence in support of your defense in the event that charges are filed.


J.
Watch raises and bonuses.  No matter what you tell an employee, they may perceive the raise or bonus as being based on merit.


K.
Do not enter into any written agreement or understanding with an employee without company approval.


L.
Watch the reason given for disciplinary action.  In most cases, a reason should be given.  If no reason is given, the employee may assume that there is an illegal motive.  Also, employees will often recognize an untrue reason, and may assume that the real reason is discrimination.  Once given, a reason is difficult to change. 


M.
Watch your comments.  Ethnic or sexist jokes or remarks concerning an employee or a protected class can prompt discrimina​tion charges.  


N.
Utilize progressive corrective discipline.


O.
Get the facts before taking disciplinary action.  Give the employee the chance to give their side.


P.
Watch performance evaluations.  They are a double-edged sword.  You may be       creating evidence against yourself.


Q.
Do not use performance evaluations as a substitute for employee counseling or   disciplinary action.


R.
Recognize when you are getting in over your head.  Get help before making a mistake.

IV.
TERMINATING EMPLOYEES

A.
Lay the correct groundwork.  Where possible, uti​lize progressive discipline prior to termi​nation.  Document deficiencies.


B.
Seize the opportunity for a clear termination of a problem employee.


C.
Be careful of the reasons given for termina​tion.  In some cases, it may be best not to give any reason or explana​tion, although this is the excep​tion rather than the rule.  Em​ployees who are not given any reason are more likely to assign an illegal reason.  If a reason is given, it generally is best not to go into great detail.  A broad description of the reason will leave the employ​er's options open should litigation arise.  On the other hand, if a limited reason is given, the employer may become locked into that reason, even if other factors were considered.  Avoid expressly giving reasons which are inflammatory or cannot be sup​ported, even if they are being considered.  But, make sure that the reason given does not preclude use of these other reasons should litigation arise.


D.
Where possible, have a company witness pres​ent.    


E.
Like all disciplinary actions, terminations should be handled confidentially.  If an employee is publicly humiliated, they are more likely to take legal action to redeem themselves.


F.
Where appropriate, offer the employee a chance to resign.  Many employees file charges be​cause they are primarily concerned with having a "black mark" on their record as a result of being terminated.  Offering the employee the chance to resign, and thereby save face, may relieve these fears.  Addi​tionally, if the employee chooses to resign rather than be terminated, your case may be easier to defend.


G.
When terminating other than for cause, leave open the possibility of reinstatement at a later date.


H.
Consult with human resources or an employment attorney for espe​cially high-risk or sensitive termina​tions.  Any time a termination involves an employee in a protected class, consideration should be given to consulting an employment attorney.  Also, if the employee has complained of dis​criminatory practices or threat​ened legal action, an attorney should be consulted in advance of termination.  Employees with a known history of filing suit also are high risk.  Employ​ees with a common interest may serve as a mutual support group and induce one another to file a charge.  Termination of pregnant or recently dis​abled employees always should be preceded by consul​tation with an employment attorney.


I.
Conduct exit interviews of departing employees where feasible.  Sometimes you can learn things about your operation and areas of needed improve​ment that have previously been undetected or unad​dressed.  This also can give the employee a needed opportunity to vent.


J.
As a part of the exit process, collect keys, pass​es, employer identification cards, and any other company property, but do so without making the employee feel like a criminal.

V.
POST-TERMINATION CONSIDERATIONS

A.
Be careful in responding to reference checks.  Normally references should be handled exclusively through human resources.


B.
Be conscious of security issues.  Consider whether it is prudent to change any locks, etc.

VI.
EARLY WARNING SIGNS OF POTENTIAL EMPLOYMENT PROBLEMS

A.
Allegations of discriminatory conduct.


B.
References to possible suit/litigation.


C.
References to an attorney.


D.
Questions as to the legality of conduct.


E.
Heavy note-taking or other documentation.


F.
Frequent memos, especially where there appears to be an effort to slant the facts.


G.
Tape recording of conversations.


H.
Copying of employment-related documents.


I.
Negative or apathetic attitude.


J.
Reluctance/unwillingness to comply with employer poli​cies, practices, procedures, rules or directives.


K.
Surveillance activities.


L.
Requesting opportunity to review employment file.


M.
Inciting other employees.


N.
Marked change in performance or attendance.

VII.
WHAT TO DO WHEN WARNING SIGNS OCCUR

A.
Consult human resources.


B.
Address problems promptly.


C. 
Document problems and corrective action.


D.
Protect confidential communications.
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As a director of Dunlevey, Mahan & Furry, Steve Watring emphasizes representation of employers in labor and employment matters.  Through sound legal counseling, he concentrates on helping businesses prevent discrimination charges, wrongful discharge lawsuits, and other employment-related claims.  An aggressive litigator with over 25 years of experience, Steve has defended numerous employers in a wide range of employment matters.  Based on peer review, he has been awarded the highest rating available from the only national attorney rating service, and was recognized in the Dayton Business Journal's Who's Who in Law.  

Steve has been recognized as a Certified Specialist in Labor and Employment Law by the Ohio State Bar Association, and has frequently chaired the Dayton Bar Association’s Labor and Employment Law Committee.  In addition to his membership in the Dayton Bar Association, he is a member of the Ohio State Bar Association and The Federalist Society.  He has been admitted to practice before the United States Supreme Court and multiple federal courts, as well as all Ohio state courts.

Steve is a frequent speaker on a broad range of employment topics.  He is a past chair of the Dayton Area Chamber of Commerce’s Drugs Don’t Work Committee, and past president of the Southwestern Ohio Chapter of the Industrial Relations Research Association.

A magna cum laude graduate of the University of Dayton School of Law, Steve served on Law Review, and wrote a construction labor law article that has been cited throughout the United States.  He is also a cum laude graduate of Wright State University.




*This information is only intended to provide general guidance in the area outlined.  

Legal advice should be sought as specific issues arise.
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