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THE INFORMATION CONTAINED IN THIS PACKET IS PROVIDED AS A SERVICE, AND DOES NOT CONSTITUTE LEGAL ADVICE.  ALTHOUGH WE TRY TO PROVIDE QUALITY INFORMATION, WE MAKE NO CLAIMS, PROMISES OR GUARANTEES ABOUT THE ACCURACY, COMPLETENESS OR ADEQUACY OF THE INFORMATION CONTAINED IN THIS PACKET.  AS LEGAL ADVICE MUST BE TAILORED TO THE SPECIFIC CIRCUMSTANCES OF EACH CASE, AND BECAUSE THE LAWS VARY FROM STATE TO STATE AND ARE CONSTANTLY CHANGING, NOTHING PROVIDED HEREIN SHOULD BE USED AS A  SUBSTITUTE FOR THE ADVICE OF COMPETENT COUNSEL.

A.
Ohio Prompt Payment Act (Ohio Rev. Code  § 4113.61) - The statute was enacted to provide an incentive to make payments due to subcontractors, material suppliers, and workers lower in the payment chain than the general contractor in a timely manner.

1.
Payments are "late" if not made within 10 calendar days of when the higher tier contractor, subcontractor, or material supplier gets paid.  "Late" payments earn 18 percent interest per annum, beginning on the 11th day.

a.
sureties are not held liable for the 18 percent interest.  Intercargo Insurance Co. v. Municipal Pipe Contractors, Inc., 127 Ohio Misc. 2d 48 (2003).

2.
If a payment is more then 30 days "late," suit may be commenced to collect the "late" payment, the interest, and reasonable attorney fees.  Attorney fees shall be awarded to the prevailing party.  


3.
Exceptions

a.
the Act does not apply to 1, 2, and 3 family detached dwelling houses.

b.
the definition of lower tier "Materialmen" is limited to those who:

(1)
furnish materials with the intent to be used on a particular structure or improvement, or

(2)
are actually used on or consumed in course of the improvement, or

(3)
specifically fabricated materials for a particular improvement.

c.
the Court shall not, after hearing, award attorney fees to the prevailing party if payment of attorney fees would be inequitable.



4.
Limitations

a.
the subcontractor or materialmen are only entitled to be paid the percentage of their invoice included in the invoice to an owner, less agreed upon retainage.

(1)
be careful of the timing on invoices as they go up the payment chain.

(2)
know what the various retainage percentages are along the payment chain.

b.
the statute allows a higher tier contractor, subcontractor, or materialman to "withhold amounts that may be necessary to resolve disputed liens or claims…"  These amounts do not include the bond premiums for "bonding off" a lien or the costs of litigation.

B.
Federal Prompt Pay Act (31 U.S.C.A. §§ 3901, et seq. and 48 C.F.R. § 32 (32.900 et seq.)  this statute has applied to every constructions contract since April 1, 1989 in which a Federal Department or Agency has contracted with a prime contractor.  This also includes the U.S. Postal Service.  It was originally intended to accelerate the “bureaucratic delay” in the processing of payment requests and to incentivize prime contractors to pass the payment on down the payment chain quickly.

1.
The Government must pay the prime contractor within 14 days of the submission of a properly submitted and approved pay request.

a.
The Contracting Officer is constructively deemed to have accepted the work, solely for the purpose of the Prompt Payment Act, 7 days after the submission of the pay request unless the pay request is returned to the prime contractor within those 7 days with the reasons why it is not a proper pay request.

b.
The pay request must contain 10 different items of information including a certification that

(1)
the amounts requested are for performance in accordance with the contract specifications, terms and conditions.

(2)
the subcontractors and suppliers have been paid from prior payments and will be paid from the proceeds of this pay request.

(3)
the pay request does not include any amounts the prime contractor intends to withhold or retain from subcontractors or suppliers.

(4)
the certification is not final acceptance of the subcontractors performance.

c.
“Late” payments will bear interest at the rate set in accordance with the OMB prompt payment regulations.  (5 C.F.R. part 1315) (see also http://www.fms/treas.gov/prompt/)  The current rate is 4.0% and it changes every 6 months.

2.
The prime contractor must include similar prompt payment clauses in its subcontracts and must require its subcontractors to do likewise (i.e. the payment obligations and rights must flow down to the lower parties in the payment chain.)

3.
Exceptions

a.
The Contracting Officer may specify a pay request approval period of longer than 7 days or a payment period longer than 14 days if the longer period is needed to inspect and approve the work: but the longer periods must be announced in the bid solicitation.

b.
Final payment is not “’late” until 30 days after the later of (1) the Government’s receipt of a proper pay request, or (2) the Government’s acceptance of the work.

c.
Although the government is limited to 10% retainage from the prime contractor, the prime contractor may negotiate any retainage percentage with its subcontractors.

d.
The Act does not apply to any projects using Federal Grant monies.

