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Romances between employees may seem harmless, but they can cost your business in the form of dissention, lost productivity, and declining co-worker morale.  If relationships sour, your business may lose valuable employees or face employment discrimination or sexual harassment claims.  


Employers can take several steps to place themselves in the best possible legal position to deal with co-worker romances.  Here are a few suggestions:

1.
Make sure that you have in place a state-of-the-art workplace discrimination and harassment policy, and that you have effectively communicated that policy to your employees.  Among other thing, your policy should spell out reasonable procedures for employees to follow if they believe that they have been a victim of workplace discrimination or harassment.  If at all possible, employees should have alternative avenues for reporting alleged harassment. 

2.
Have in place a good electronic communications policy.  Frequently, e-mail and other electronic communications devices provided by the employer can be used and abused by the employees who are involved with one another.  Your policy should both restrict use of your electronic communications systems and make clear you have the right to monitor communications. 

3.
Consider a non-fraternization policy and/or an anti-nepotism policy.  A policy against fraternization seeks to restrict relationships between employees.  A policy against nepotism seeks to restrict relatives from working for the same company or at least in the same department, etc.  Either can be extended to apply to co-workers romantically involved, cohabitating, becoming engaged, and getting married.  These policies are not for all employers, and especially may be impractical in a family business.  While they generally are viewed as legal if drafted properly, they are occasionally subject to legal attack.  Employers must weigh the risks and rewards of such policies.  

4.
Set expectations for your supervisors and managers.  A romantic relationship between a supervisor and an employee in that supervisor's chain of command poses the greatest risk for the company.  Sexual harassment law treats employers more unfavorably in cases involving such a relationship.  The non-supervisory participant in the romance rightly or wrongly may feel that they are being retaliated against when the romance sours, and may accuse the supervisor of unwanted advances if there is an effort to rekindle the romance.  Other employees will be sensitive to favoritism being shown to their co-worker.  Morale may suffer and good employees may be lost as a result.  Supervisors need to understand the need to restrict their relationship with non-supervisory employees, and especially employees under their supervision.  Supervisors should be made aware that they are representatives of your business at all times, and that they should not engage in any conduct, on or off duty, that may harm your business or create a legal liability.   


Once you become aware of a romance between employees, you should make a conscious decision on how to deal with the situation.  Here are some options:

1.
If you do nothing else, monitor the situation.  Keep your eyes and ears open, and be prepared to take action at the first sign of trouble.  "Ignore it and hope that it goes away" is almost always the wrong approach.

2.
Consider confronting the employees that are involved and express your concern.  At a minimum, you are within your rights to tell employees that you do not want their personal relationship to create problems at work. 

3.
Use the policies discussed above.  Make both employees aware of the policies and your intention to enforce them.  In particular, make both employees aware of the reporting mechanisms available under your workplace harassment policy.  If you do not have policies in place, it may not be too late to install them after the situation arises.

4.
If a supervisor is involved, inform the supervisor that they will be held responsible for any problems arising out of the relationship.  They are acting at their own risk, and will be held accountable.

5.
If the romantic relationship is between the supervisor and one of their subordinates, consider moving one or the other.

6.
Avoid actions which can be seen as sexist in nature.  If you are treating participating employees differently, have a strong business reason.

7.
Don't go to an extreme.  Take only action that you can justify as necessary to protect your business.  Because you are attempting to restrict off-duty relationships, you can face claims for invasion of privacy or related claims if you go too far.

8.
Document, document, document!  Carefully documenting any problems and the steps you have taken can make all of the difference later.

9.
Be careful!  Your actions or inactions can give rise to liability to either or both of the participants in the romantic relationship.  Co-workers can advance claims as well.  Even if there are no legal claims, the damage to your business can be devastating if the situation is not handled promptly and properly.  Avoid being hit by shrapnel from Cupid's arrow!

10.
Keep us aware of the situation, and get our advice as necessary.  Each situation is different.  There is no substitute for sound legal advice.  Dunlevey, Mahan & Furry.  The Practical Advice Your Business Needs-- The Aggressive Lawyer Your Case Demands!
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As a director of Dunlevey, Mahan & Furry, Steve Watring emphasizes representation of employers in labor and employment matters.  Through sound legal counseling, he concentrates on helping businesses prevent discrimination charges, wrongful discharge lawsuits, and other employment-related claims.  An aggressive litigator with over 25 years of experience, Steve has defended numerous employers in a wide range of employment matters.  Based on peer review, he has been awarded the highest rating available from the only national attorney rating service, and was recognized in the Dayton Business Journal's Who's Who in Law.  

Steve has been recognized as a Certified Specialist in Labor and Employment Law by the Ohio State Bar Association, and has frequently chaired the Dayton Bar Association’s Labor and Employment Law Committee.  In addition to his membership in the Dayton Bar Association, he is a member of the Ohio State Bar Association and The Federalist Society.  He has been admitted to practice before the United States Supreme Court and multiple federal courts, as well as all Ohio state courts.

Steve is a frequent speaker on a broad range of employment topics.  He is a past chair of the Dayton Area Chamber of Commerce’s Drugs Don’t Work Committee, and past president of the Southwestern Ohio Chapter of the Industrial Relations Research Association.

A magna cum laude graduate of the University of Dayton School of Law, Steve served on Law Review, and wrote a construction labor law article that has been cited throughout the United States.  He is also a cum laude graduate of Wright State University.

*This information is only intended to provide general guidance for the area outlined.

Legal advice should be sought as specific issues arise.
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