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THE INFORMATION CONTAINED IN THIS PACKET IS PROVIDED AS A SERVICE, AND DOES NOT CONSTITUTE LEGAL ADVICE.  ALTHOUGH WE TRY TO PROVIDE QUALITY INFORMATION, WE MAKE NO CLAIMS, PROMISES OR GUARANTEES ABOUT THE ACCURACY, COMPLETENESS OR ADEQUACY OF THE INFORMATION CONTAINED IN THIS PACKET.  AS LEGAL ADVICE MUST BE TAILORED TO THE SPECIFIC CIRCUMSTANCES OF EACH CASE, AND BECAUSE THE LAWS VARY FROM STATE TO STATE AND ARE CONSTANTLY CHANGING, NOTHING PROVIDED HEREIN SHOULD BE USED AS A  SUBSTITUTE FOR THE ADVICE OF COMPETENT COUNSEL.

A.
The Miller Act (40 United States Code §§ 3131 et seq.) requires contractors performing federal government construction contracts to post a payment bond to ensure that persons providing work or materials for the project are paid.  A claimant is not permitted to file a mechanics' lien against the real property of the federal government.  Rather, a claimant may assert a claim under the Miller Act against the payment bond.
B.
Timing.

1.
Suit can not be commenced under Miller Act until after 90 days have passed from the date of last work or furnishing of materials.

2.
Suit must be commenced under the Miller Act within 1 year from the date of last work or furnishing of materials.

a. The statute of limitations begins running after the last day of labor was performed or material was supplied by the party bring the action.  U.S. v. U.S. Fidelity and Guarantee Co., 2004 U.S. Dist. LEXIS 14441 (2004).

b. Contract work sets the starting point for the limitations period, whereas corrections and repairs do not.  Id.
C.
Suit.

1.
Plaintiff.  Must sue in the name of the United States for the use and benefit of you (i.e. "United States for the use and benefit of ________________").

2.
Venue.  Must bring suit in the United States District Court in the district where the contract was performed.

3.
Defendant.  United States is not a defendant.  The bonding company is named as a defendant.  While you are suing on the Miller Act, it is economically efficient to assert, in the same lawsuit, any breach of contract, unjust enrichment or other claims you may have against the contractor.

D.
Additional requirement for those not in privity of contract with the contractor furnishing the bond

1.
If the claimant has a direct contractual relationship with a subcontractor, but no contractual relationship with the contractor furnishing the bond, such claimant must take an extra step before perfecting a claim under the Miller Act.  

2.
Such claimant must give notice to the contractor furnishing the bond, within 90 days from the last date of providing work or materials, stating:

a.
The amount claimed with "substantial accuracy";

b.
The name of the party to whom the work or material was furnished; and

c.
An explicit demand for payment (this requirement is not found in the statute, but has been "added" by some federal courts--it would be prudent to follow this requirement).

3.
This notice must be served on the contractor in one of several methods.  Certified mail is most common.


E.
Indefinite-Quantity Contracts

1.
Amendments to the Federal Acquisition Regulations address the problem of unforeseen levels of risk experienced by sureties to indefinite-quantity contracts.  U.S. v. PMR Construction Services, Inc., 117 Fed. Appx. 661 (2004).  

2.
The government is now required to obtain additional bonding when the minimum price in an indefinite-quantity contract is exceeded.  Id.

