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In a much anticipated order, the Supreme Court has issued a decision in the Cleveland Bar Assn. v. CompManagement, Inc. case.  As predicted by our firm, the Supreme Court affirmed the 1970 agreement between the actuarial companies and the Unauthorized Practice of Law Committee of the Ohio Bar Association, while further approving Industrial Commission Resolution R04-1-01.  

By way of background, the Cleveland Bar Association filed a Complaint against CompManagement based upon CompManagment’s practice of representing employer’s before the Industrial Commission in Cuyahoga County.  Within that Complaint, the Bar Association alleged that CompManagement was engaged in the unauthorized practice of law and thus, was in violation of the agreement entered into in 1970 between the actuarial services and the Unauthorized Practice of Law Committee.

In reaching its decision, the Supreme Court noted that non-lawyer representatives are an integral part of the Ohio workers' compensation system.  However, the Court also recognized that no person may practice law in Ohio who has not been admitted to the Bar by the Supreme Court of Ohio.


The Supreme Court held that non-lawyers who appear and practice in conformity with Industrial Commission Resolution R04-1-01 in a representative capacity before the Industrial Commission and the Bureau of Workers' Compensation are not engaged in the practice of law.  
Pursuant to R04-1-01, permissible activities by non-lawyers are:
1. Investigation, or assistance to injured workers and employers in investigating the facts with respect to any claim, including discussing the facts and their relationship to the claim with employers, witnesses, and others, preparing and securing statements, and preparing and obtaining reports regarding the facts;

2. Assistance to injured workers and employers in the administration of a claim and the filing of claims and appeals, without making any legal determination respecting such claims or appeals, before the administrator of the Bureau of Workers’ Compensation and/or the Industrial Commission of Ohio;

3. Attendance at any hearing before the Industrial Commission for the purposes of recording and reporting any action taken at such hearing, reporting the factual results of any claim investigation, apprising the hearing officer or officers of documents or parts thereof that are in the file or that are missing from the file, including medical reports, filing documents, requesting a postponement or continuance of the hearing, and discussing matters within the independent knowledge of the representative, subject to all the limitations as set forth below;

4. Completion and submission of any and all records and reports with the Bureau of Workers’ Compensation or the Industrial Commission of Ohio regarding injured workers and employers, including, but not limited to, any and all forms promulgated and adopted by the Industrial Commission and the Bureau of Workers’ Compensation, either written, verbal or electronically produced;

5. Completion and submission of records and reports dealing with job classifications pertinent to premium rates and other Bureau of Workers' Compensation premium programs;

6. Completion and submission of any and all reports or forms concerning, but not limited to, premiums, payroll rate adjustment protests, settlements, and handicap reimbursement requests before the Bureau of Workers' Compensation or the Industrial Commission;

7. Filing protests within the Bureau of Workers' Compensation to the Adjudicating Committee, the Self-Insured Review Panel, the Self-Insuring Employers Evaluation Board, or the Administrator, or his designee, as permitted by statute, and representation before any of these bodies, subject to the limitations set forth below;

8. Preparation of reports to employers dealing with the status of risks, status of reserves and actuarial analysis thereof;

9. Advise employers or injured workers to seek legal representation.


However, in recognition that no person may practice law in Ohio who has not been admitted to the Bar by the Supreme Court of Ohio, and further recognizing that the practice of law is defined by the Ohio Supreme Court, non-lawyers may not perform the following functions before the Industrial Commission or the Bureau of Workers' Compensation:
1.
Examine or cross-examine the claimant or any witness, directly or indirectly;

2.
Cite, file or interpret statutory or administrative provisions, administrative rulings or case law;

3.
Make and give legal interpretations with respect to testimony, affidavits, medical evidence in the form of reports or testimony, or file any brief, memorandum, reconsideration or other pleading beyond the forms actually provided by the Commission or the Bureau;

4.
Comment upon or give opinions with respect to the evidence, credibility of witnesses, the nature and weight of the evidence, or the legal significance of the contents of the claim file;

5.
Provide legal advice to injured workers and employers;

6.
Give or render legal opinions, or cite case law or statutes to injured workers and employers before, at or after the time when claims are initially certified or denied certification as valid claims by the employer upon the presentation of claim applications by employees;

7.
Provide stand-alone representation at hearing by charging a fee specifically associated with such hearing representation without providing other services.


The effects of this decision are already being felt.  The Industrial Commission in Cincinnati is currently holding that non-lawyers may do nothing further than direct a Hearing Officer’s attention to various documents.  They may not say anything else and they certainly cannot argue the case.  

While the Supreme Court appears to have adopted the status quo which existed prior to this decision, such is not the case.  It is clear that the Industrial Commission is strictly enforcing Resolution R04-1-01 as well as the 1970 agreement.  

Therefore, if you wish to dispute a workers' compensation claim, you are strongly encouraged to hire an attorney to do so.  Only an attorney can argue before the Industrial Commission.  In order to argue the facts, or the law, an attorney must be present.  In order to cross-examine a witness or the claimant, an attorney must undertake this cross-examination.  While the Supreme Court appeared to ratify the existing agreement, the Industrial Commission has chosen to strictly interpret the Resolution and that agreement to the point where third party administrators should only represent employers in routine matters before the Industrial Commission and the Bureau of Workers' Compensation.  Please contact us if you have any questions.
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