“Update on OSHA”
by Gary W. Auman, Esq.

Several issues have been occurring in OSHA over the last few weeks about which you, as a MRCA member, should be aware.  


First, and perhaps most important, is the fact that in November 2007 OSHA promulgated a new personal protective equipment standard.  This new standard has just gone into effect and requires that each employer provide, at no cost to the employee, all personal protective equipment required for that employee to safely perform his/her job.  As with all OSHA standards, there are some exceptions created in the standard.  First, you do not have to purchase safety shoes or prescription safety glasses for your employees.  The theory behind these exceptions is that these types of equipment can be worn by employees away from the worksite because of their functionality.  With the employee wearing prescription glasses, you would have to provide the employee some form of safety eyewear that can be worn over their prescription glasses if they choose not to buy prescription safety glasses.  In addition, you do not have to provide your employees with cold weather clothing.

The rule also provides that you must replace safety equipment for the employees when the safety equipment either wears out or becomes damaged through normal use.  You do not have to replace safety equipment which is lost by the employee or intentionally damaged by the employee.  Under these guidelines, if an employee arrives for work one day without his/her personal fall arrest system, or his/her hard hat, you can require that the employee provide the necessary complying equipment before they will be permitted to work on the job.   

OSHA recently issued a proposed rule for construction site confined spaces.  As many of you are aware, OSHA has had a confined space standard in general industry for many years.  Under this standard, there are basically two types of confined spaces which require some form of protection for employees.  There are permit required confined spaces and non permit required confined spaces.  Under the construction confined space proposed rule, there would be four kinds of confined spaces in the construction industry.  If this rule proceeds to become a final rule, as it is currently written, I feel that there will be quite a bit of confusion in the construction industry with regard to the definitions of the four different kinds of confined spaces.  As I have already indicated, this is a proposed rule and does not require compliance at this time.  I will attempt to keep our membership advised as this rule continues in its development phases.

As I have reported in the past, OSHA has taken an approach on multi-employer worksites that there are different categories of employers with safety responsibility on any construction site.  These employer categories range from the controlling employer, who OSHA feels has the responsibility for the safety of every employee on the job site, to the exposing employer, the creating employer, and the correcting employer.  The creating employer is one who creates a hazard and, therefore, has responsibility for any employees who are exposed to that hazard.  A few months ago, the Occupational Safety and Health Review Commission issued a decision in the Summit Contractors case where they held that the policy created by OSHA, which makes controlling employers responsible for all employees on the job site, is not enforceable.  The Review Commission cited 29 C.F.R. 1910.12 as the basis for its determination.  This is an enabling regulation within the General Industry Standards of the Code of Federal Regulations.  This is the standard under the General Industry Standards that give OSHA the authority to promulgate safety rules and standards in the construction industry.  This enabling standard states that in the construction industry the employer is responsible only for the safety of its own employees.

Even though the controlling employer policy has been struck down by the Review Commission, OSHA has filed an appeal of this decision into the Federal Court of Appeals for the Fifth Circuit and has indicated that while the appeal is pending it will continue to enforce its controlling employer policy.


I mention this to you because, if the rationale of the Review Commission is upheld as it pertains to controlling employers, that same rationale could be easily transferred to the “creating employer” concept.  Again, the “creating employer,” who is now held responsible for exposure to hazards by employees other than its own, as long as it creates a hazard, would no longer have this kind of responsibility.  What you must be aware of is that even if OSHA modifies the “creating employer” concept, you could be held responsible for hazards you create if employees of other contractors are injured by those hazards under a general liability concept and a negligence cause of action.  Of course, such a concern would only confront you as the “creating employer” if an employee was injured by the hazard you created, you would be insulated from liability to OSHA because of a hazard to which another employee was exposed.

Always remember, no matter what standards OSHA promulgates when no matter what policies or procedures the Review Commission and the Courts may emasculate, you still have a moral responsibility to provide your employees with a safe workplace.  You need to effectively train your employees in safety, provide them the equipment they need to work safely, ensure they know and understand how to use the equipment you provide them, and enforce all of your safety rules and regulations with corrective discipline and retraining whenever necessary.

